
 

Ill. C. R. Co. v. Ill. 

Supreme Court of the United States 

October 12, 13, 14, 1892, Argued ; December 5, 1892, Decided  

Nos. 419, 608, 609. 
 

Reporter 
146 U.S. 387 *; 13 S. Ct. 110 **; 36 L. Ed. 1018 ***; 1892 U.S. LEXIS 2208 ****

Opinion by: FIELD  

Opinion 
 
 

MR. JUSTICE FIELD delivered the opinion of the court.  

*** 

The object of the suit is to obtain a judicial determination 
of the title of certain lands on the east or lake front of the 
city of Chicago, situated between the Chicago River and 
Sixteenth street, which have been reclaimed from the 
waters of the lake, and are occupied by the tracks, 
depots, warehouses, piers and other structures used by 
the railroad company in its business; and also of the title 
claimed by the company to the submerged lands, 
constituting the bed of the lake, lying east of its tracks, 
within the corporate limits of the city, for the distance of a 
mile, and between the south line of the south pier near 
Chicago River extended eastwardly, and a line extended, 
in the same direction, from the south line of lot 21 near 
the company's round-house and machine shops. The 
determination of the title of the company will involve a 
consideration of its right to construct, for its own business, 
as well as for public convenience, wharves, piers and 
docks in the harbor.  

*** 

We proceed to consider the claim of the railroad company 
to the ownership of submerged lands in the harbor, and 
the right to construct such wharves, piers, docks and 
other works therein as it may deem proper for its interest 
and business. The claim is founded upon the third section 
of the act of the legislature of the State passed on the 
16th of April, 1869, the material part of which is as 
follows:  

"SEC. 3. The right of the Illinois Central Railroad 
Company under the grant from the State in its charter, 
which said grant constitutes a part of the consideration 

for which the said company pays to the State at least 
seven per cent of its gross earnings, and under and by 
virtue of its appropriation, occupancy, use and control, 
and the riparian ownership incident to such grant, 
appropriation, occupancy, use and control, in and to the 
lands submerged or otherwise lying east of the said line 
running parallel with and four hundred feet east of the 
west line of Michigan Avenue, in fractional sections ten 
and fifteen, township and range as aforesaid, is hereby 
confirmed; and all the right and title of the State of Illinois 
in and to the submerged lands constituting the bed of 
Lake Michigan, and lying east of the tracks and 
breakwater of the Illinois Central Railroad Company, for 
the distance of one mile, and between the south line of 
the south pier extended eastwardly and a line extended 
eastward from the south line of lot twenty-one, south of 
and near to the round-house and machine shops of said 
company, in the south division of the said city of Chicago, 
are hereby granted in fee to the said Illinois Central 
Railroad Company, its successors and assigns: provided, 
however, that the fee to said lands shall be held by said 
company in perpetuity, and that the said company shall 
not have power to grant, sell or convey the fee to the 
same; and that all gross receipts from use, profits, leases 
or otherwise of said lands, or the improvements thereon, 
or that may hereafter be made thereon, shall form a part 
of the gross proceeds, receipts and income of the said 
Illinois Central Railroad Company, upon which said 
company shall forever pay into the State treasury, semi-
annually, the per centum provided for in its charter, in 
accordance with the requirements of said charter: and 
provided also, that nothing herein contained shall 
authorize obstructions to the Chicago harbor, or impair 
the public right of navigation; nor shall this act be 
construed to exempt the Illinois Central Railroad 
Company, its lessees or assigns, from any act of the 
general assembly which may be hereafter passed 
regulating the rates of wharfage and dockage to be 
charged in said harbor."  

The act, of which this section is a part, was accepted by 
a resolution of the board of directors of the company at 
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its office in the city of New York, July 6, 1870; but the 
acceptance was not communicated to the State until the 
18th of November, 1870. A copy of the resolution was on 
that day forwarded to the Secretary of State, and filed and 
recorded by him in the records of his office. On the 15th 
of April, 1873, the legislature of Illinois repealed the act. 
The questions presented relate to the validity of the 
section cited of the act and the effect of the repeal upon 
its operation.  

*** 

As to the grant of the submerged lands, the act declares 
that all the right and title of the State in and to the 
submerged lands, constituting the bed of Lake Michigan, 
and lying east of the tracks and breakwater of the 
company for the distance of one mile, and between the 
south line of the south pier extended eastwardly and a 
line extended eastwardly from the south line of lot twenty-
one, south of and near to the round-house and machine 
shops of the company "are granted in fee to the railroad 
company, its successors and assigns." The grant is 
accompanied with a proviso that the fee of the lands shall 
be held by the company in perpetuity, and that it shall not 
have the power to grant, sell or convey the fee thereof. It 
also declares that nothing therein shall authorize 
obstructions to the harbor or impair the public right of 
navigation, or be construed to exempt the company from 
any act regulating the rates of wharfage and dockage to 
be charged in the harbor.  

This clause is treated by the counsel of the company as 
an absolute conveyance to it of title to the submerged 
lands, giving it as full and complete power to use and 
dispose of the same, except in the technical transfer of 
the fee, in any manner it may choose, as if they were 
uplands, in no respect covered or affected by navigable 
waters, and not as a license to use the lands subject to 
revocation by the State. Treating it as such a 
conveyance, its validity must be determined by the 
consideration whether the legislature was competent to 
make a grant of the kind.  

*** 

The question, therefore, to be considered is whether the 
legislature was competent to thus deprive the State of its 
ownership of the submerged lands in the harbor of 
Chicago, and of the consequent control of its waters; or, 
in other words, whether the railroad corporation can hold 
the lands and control the waters by the grant, against any 
future exercise of power over them by the State.  

That the State holds the title to the lands under the 

navigable waters of Lake Michigan, within its limits, in the 
same manner that the State holds title to soils under tide 
water, by the common law, we have already shown, and 
that title necessarily carries with it control over the waters 
above them whenever the lands are subjected to use. But 
it is a title different in character from that which the State 
holds in lands intended for sale. It is different from the title 
which the United States hold in the public lands which are 
open to preemption and sale. It is a title held in trust for 
the people of the State that they may enjoy the navigation 
of the waters, carry on commerce over them, and have 
liberty of fishing therein freed from the obstruction or 
interference of private parties. The interest of the people 
in the navigation of the waters and in commerce over 
them may be improved in many instances by the erection 
of wharves, docks and piers therein, for which purpose 
the State may grant parcels of the submerged lands; and, 
so long as their disposition is made for such purpose, no 
valid objections can be made to the grants. It is grants of 
parcels of lands under navigable waters, that may afford 
foundation for wharves, piers, docks and other structures 
in aid of commerce, and grants of parcels which, being 
occupied, do not substantially impair the public interest in 
the lands and waters remaining, that are chiefly 
considered and sustained in the adjudged cases as a 
valid exercise of legislative power consistently with the 
trust to the public upon which such lands are held by the 
State. But that is a very different doctrine from the one 
which would sanction the abdication of the general 
control of the State over lands under the navigable 
waters of an entire harbor or bay, or of a sea or lake. Such 
abdication is not consistent with the exercise of that trust 
which requires the government of the State to preserve 
such waters for the use of the public. The trust devolving 
upon the State for the public, and which can only be 
discharged by the management and control of property in 
which the public has an interest, cannot be relinquished 
by a transfer of the property. The control of the State for 
the purposes of the trust can never be lost, except as to 
such parcels as are used in promoting the interests of the 
public therein, or can be disposed of without any 
substantial impairment of the public interest in the lands 
and waters remaining. It is only by observing the 
distinction between a grant of such parcels for the 
improvement of the public interest, or which when 
occupied do not substantially impair the public interest in 
the lands and waters remaining, and a grant of the whole 
property in which the public is interested, that the 
language of the adjudged cases can be reconciled. 
General language sometimes found in opinions of the 
courts, expressive of absolute ownership and control by 
the State of lands under navigable waters, irrespective of 
any trust as to their use and disposition, must be read and 
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construed with reference to the special facts of the 
particular cases. A grant of all the lands under the 
navigable waters of a State has never been adjudged to 
be within the legislative power; and any attempted 
grant of the kind would be held, if not absolutely void on 
its face, as subject to revocation. The State can no more 
abdicate its trust over property in which the whole people 
are interested, like navigable waters and soils under 
them, so as to leave them entirely under the use and 
control of private parties, except in the instance of parcels 
mentioned for the improvement of the navigation and use 
of the waters, or when parcels can be disposed of without 
impairment of the public interest in what remains, than it 
can abdicate its police powers in the administration of 
government and the preservation of the peace. In the 
administration of government the use of such powers 
may for a limited period be delegated to a municipality or 
other body, but there always remains with the State the 
right to revoke those powers and exercise them in a more 
direct manner, and one more conformable to its wishes. 
So with trusts connected with public property, or property 
of a special character, like lands under navigable waters, 
they cannot be placed entirely beyond the direction and 
control of the State.  

The harbor of Chicago is of immense value to the people 
of the State of Illinois in the facilities it affords to its vast 
and constantly increasing commerce; and the idea that 
its legislature can deprive the State of control over its bed 
and waters and place the same in the hands of a private 
corporation created for a different purpose, one limited to 
transportation of passengers and freight between distant 
points and the city, is a proposition that cannot be 
defended.  

The area of the submerged lands proposed to be ceded 
by the act in question to the railroad company embraces 
something more than a thousand acres, being, as stated 
by counsel, more than three times the area of the outer 
harbor, and not only including all of that harbor but 
embracing adjoining submerged lands which will, in all 
probability, be hereafter included in the harbor. It is as 
large as that embraced by all the merchandise docks 
along the Thames at London; is much larger than that 
included in the famous docks and basins at Liverpool; is 
twice that of the port of Marseilles, and nearly if not quite 
equal to the pier area along the water front of the city of 
New York. And the arrivals and clearings of vessels at the 
port exceed in number those of New York, and are equal 
to those of New York and Boston combined. Chicago has 
nearly twenty-five per cent of the lake carrying trade as 
compared with the arrivals and clearings of all the leading 
ports of our great inland seas. In the year ending June 

30, 1886, the joint arrivals and clearances of vessels at 
that port amounted to twenty-two thousand and ninety-
six, with a tonnage of over seven millions; and in 1890 
the tonnage of the vessels reached nearly nine millions. 
As stated by counsel, since the passage of the Lake Front 
Act, in 1869, the population of the city has increased 
nearly a million souls, and the increase of commerce has 
kept pace with it. It is hardly conceivable that the 
legislature can divest the State of the control and 
management of this harbor and vest it absolutely in a 
private corporation. Surely an act of the legislature 
transferring the title to its submerged lands and the power 
claimed by the railroad company, to a foreign State or 
nation would be repudiated, without hesitation, as a gross 
perversion of the trust over the property under which it is 
held. So would a similar transfer to a corporation of 
another State. It would not be listened to that the control 
and management of the harbor of that great city -- a 
subject of concern to the whole people of the State -- 
should thus be placed elsewhere than in the State itself. 
All the objections which can be urged to such attempted 
transfer may be urged to a transfer to a private 
corporation like the railroad company in this case.  

Any grant of the kind is necessarily revocable, and the 
exercise of the trust by which the property was held by 
the State can be resumed at any time. Undoubtedly there 
may be expenses incurred in improvements made under 
such a grant which the State ought to pay; but, be that as 
it may, the power to resume the trust whenever the State 
judges best is, we think, incontrovertible. The position 
advanced by the railroad company in support of its claim 
to the ownership of the submerged lands and the right to 
the erection of wharves, piers and docks at its pleasure, 
or for its business in the harbor of Chicago, would place 
every harbor in the country at the mercy of a majority of 
the legislature of the State in which the harbor is situated.  

We cannot, it is true, cite any authority where a grant of 
this kind has been held invalid, for we believe that no 
instance exists where the harbor of a great city and its 
commerce have been allowed to pass into the control of 
any private corporation. But the decisions are numerous 
which declare that such property is held by the State, by 
virtue of its sovereignty, in trust for the public. The 
ownership of the navigable waters of the harbor and of 
the lands under them is a subject of public concern to the 
whole people of the State. The trust with which they are 
held, therefore, is governmental and cannot be alienated, 
except in those instances mentioned of parcels used in 
the improvement of the interest thus held, or when 
parcels can be disposed of without detriment to the public 
interest in the lands and waters remaining.  



Page 4 of 52 
Ill. C. R. Co. v. Ill. 

   

This follows necessarily from the public character of the 
property, being held by the whole people for purposes in 
which the whole people are interested. As said by Chief 
Justice Taney, in Martin v. Waddell, 16 Pet. 367, 410: 
"When the Revolution took place the people of each State 
became themselves sovereign, and in that character hold 
the absolute right to all their navigable waters, and the 
soils under them, for their own common use, subject only 
to the rights since surrendered by the Constitution to the 
general government." In Arnold v. Mundy, 1 Halsted, 1, 
which is cited by this court in Martin v. Waddell, 16 Pet. 
418, and spoken of by Chief Justice Taney as entitled to 
great weight, and in which the decision was made "with 
great deliberation and research," the Supreme Court of 
New Jersey comments upon the rights of the State in the 
bed of navigable waters, and, after observing that the 
power exercised by the State over the lands and waters 
is nothing more than what is called the jus regium, the 
right of regulating, improving and securing them for the 
benefit of every individual citizen, adds: "The sovereign 
power, itself, therefore, cannot consistently with the 
principles of the law of nature and the constitution of a 
well-ordered society, make a direct and absolute grant of 
the waters of the State, divesting all the citizens of their 
common right. It would be a grievance which never could 
be long borne by a free people." Necessarily must the 
control of the waters of a State over all lands under them 
pass when the lands are conveyed in fee to private 
parties, and are by them subjected to use.  

In the case of Stockton v. Baltimore and New York 
Railroad Company, 32 Fed. Rep. 9, 19, 20, which 
involved a consideration by Mr. Justice Bradley, late of 
this court, of the nature of the ownership by the State of 
lands under the navigable waters of the United States, he 
said:  

"It is insisted that the property of the State in lands under 
its navigable waters is private property, and comes 
strictly within the constitutional provision. It is significantly 
asked, can the United States take the state house at 
Trenton, and the surrounding grounds belonging to the 
State, and appropriate them to the purposes of a railroad 
depot, or to any other use of the general government, 
without compensation? We do not apprehend that the 
decision of the present case involves or requires a 
serious answer to this question. The cases are clearly not 
parallel. The character of the title or ownership by which 
the State holds the state house is quite different from that 
by which it holds the land under the navigable waters in 
and around its territory. The information rightly states 
that, prior to the Revolution, the shore and lands under 
water of the navigable streams and waters of the province 

of New Jersey belonged to the King of Great Britain as 
part of the jura regalia of the crown, and devolved to the 
State by right of conquest. The information does not 
state, however, what is equally true, that, after the 
conquest, the said lands were held by the State, as they 
were by the king, in trust for the public uses of navigation 
and fishery, and the erection thereon of wharves, piers, 
light-houses, beacons and other facilities of navigation 
and commerce. Being subject to this trust, they were 
publici juris; in other words, they were held for the use of 
the people at large. It is true that to utilize the fisheries, 
especially those of shell fish, it was necessary to parcel 
them out to particular operators, and employ the rent or 
consideration for the benefit of the whole people; but this 
did not alter the character of the title. The land remained 
subject to all other public uses as before, especially to 
those of navigation and commerce, which are always 
paramount to those of public fisheries. It is also true that 
portions of the submerged shoals and flats, which really 
interfered with navigation, and could better subserve the 
purposes of commerce by being filled up and reclaimed, 
were disposed of to individuals for that purpose. But 
neither did these dispositions of useless parts affect the 
character of the title to the remainder."  

Many other cases might be cited where it has been 
decided that the bed or soil of navigable waters is held by 
the people of the State in their character as sovereign in 
trust for public uses for which they are adapted. Martin v. 
Waddell, 16 Pet. 367, 410; Pollard's Lessee v. Hagan, 3 
How. 212, 220; McCready v. Virginia, 94 U.S. 391, 394.  

In People v. New York and Staten Island Ferry Co., 68 
N.Y. 71, 76, the Court of Appeals of New York said:  

"The title to lands under tide waters, within the realm of 
England, were, by the common law, deemed to be vested 
in the king as a public trust, to subserve and protect the 
public right to use them as common highways for 
commerce, trade and intercourse. The king, by virtue of 
his proprietary interest could grant the soil so that it 
should become private property, but his grant was 
subject to the paramount right of public use of navigable 
waters, which he could neither destroy nor abridge. In 
every such grant there was an implied reservation of the 
public right, and so far as it assumed to interfere with it, 
or to confer a right to impede or obstruct navigation, or to 
make an exclusive appropriation of the use of navigable 
waters, the grant was void. In his treatise De Jure Maris 
(p. 22) Lord Hale says: 'The jus privatum that is acquired 
by the subject, either by patent or prescription, must not 
prejudice the jus publicum, wherewith public rivers and 
the arms of the sea are affected to public use;' and Mr. 
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Justice Best, in Blundell v. Catterall, 5 B. & A. 268, in 
speaking of the subject, says: 'The soil can only be 
transferred subject to the public trust, and general usage 
shows that the public right has been excepted out of the 
grant of the soil.' . . .  

"The principle of the common law to which we have 
adverted is founded upon the most obvious principles of 
public policy. The sea and navigable rivers are natural 
highways, and any obstruction to the common right, or 
exclusive appropriation of their use, is injurious to 
commerce, and if permitted at the will of the sovereign, 
would be very likely to end in materially crippling, if not 
destroying it. The laws of most nations have sedulously 
guarded the public use of navigable waters within their 
limits against infringement, subjecting it only to such 
regulation by the State, in the interest of the public, as is 
deemed consistent with the preservation of the public 
right."  

 While the opinion of the New York court contains some 
expressions which may require explanation when 
detached from the particular facts of that case, the 
general observations we cite are just and pertinent.  

The soil under navigable waters being held by the people 
of the State in trust for the common use and as a portion 
of their inherent sovereignty, any act of legislation 
concerning their use affects the public welfare. It is, 
therefore, appropriately within the exercise of the police 
power of the State.  

In Newton v. Commissioners, 100 U.S. 548, it appeared 
that by an act passed by the legislature of Ohio, in 1846, 
it was provided that upon the fulfilment of certain 
conditions by the proprietors or citizens of the town of 
Canfield, the county seat should be permanently 
established in that town. Those conditions having been 
complied with, the county seat was established therein 
accordingly. In 1874 the legislature passed an act for the 
removal of the county seat to another town. Certain 
citizens of Canfield thereupon filed their bill, setting forth 
the act of 1846, and claiming that the proceedings 
constituted an executed contract, and prayed for an 
injunction against the contemplated removal. But the 
court refused the injunction, holding that there could be 
no contract and no irrepealable law upon governmental 
subjects, observing that legislative acts concerning public 
interests are necessarily public laws; that every 
succeeding legislature possesses the same jurisdiction 
and power as its predecessor; that the latter have the 
same power of repeal and modification which the former 
had of enactment, neither more nor less; that all occupy 
in this respect a footing of perfect equality; that this is 

necessarily so in the nature of things; that it is vital to the 
public welfare that each one should be able, at all times, 
to do whatever the varying circumstances and present 
exigencies attending the subject may require; and that a 
different result would be fraught with evil.  

As counsel observe, if this is true doctrine as to the 
location of a county seat it is apparent that it must apply 
with greater force to the control of the soils and beds of 
navigable waters in the great public harbors held by the 
people in trust for their common use and of common right 
as an incident to their sovereignty. The legislature could 
not give away nor sell the discretion of its successors in 
respect to matters, the government of which, from the 
very nature of things, must vary with varying 
circumstances. The legislation which may be needed one 
day for the harbor may be different from the legislation 
that may be required at another day. Every legislature 
must, at the time of its existence, exercise the power of 
the State in the execution of the trust devolved upon it. 
We hold, therefore, that any attempted cession of the 
ownership and control of the State in and over the 
submerged lands in Lake Michigan, by the act of April 16, 
1869, was inoperative to affect, modify or in any respect 
to control the sovereignty and dominion of the State over 
the lands, or its ownership thereof, and that any such 
attempted operation of the act was annulled by the 
repealing act of April 15, 1873, which to that extent was 
valid and effective. There can be no irrepealable contract 
in a conveyance of property by a grantor in disregard of 
a public trust, under which he was bound to hold and 
manage it.  

The legislation of the State in the Lake Front Act, 
purporting to grant the fee of the submerged lands 
mentioned to the railroad company, was considered by 
the court below, in view of the preceding measures taken 
for the improvement of the harbor, and because further 
improvement in the same direction was contemplated, as 
a mere license to the company to prosecute such further 
improvement as an agency of the State, and that to this 
end the State had placed certain of its resources at the 
command of the company with such an enlargement of 
its powers and privileges as enabled it to accomplish the 
objects in view. And the court below, after observing that 
the act might be assumed as investing the railroad 
company with the power, not given in its original charter, 
of erecting and maintaining wharves, docks and piers in 
the interest of commerce, and beyond the necessities or 
legitimate purposes of its own business as a railroad 
corporation, added that it was unable to perceive why it 
was not competent for the State, by subsequent 
legislation, to repeal the act and withdraw the additional 
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powers of the company, thereby restricting it to the 
business for which it was incorporated, and to resume 
control of the resources and property which it had placed 
at the command of the company for the improvement of 
the harbor. The court, treating the act as a license to the 
company, also observed that it was deemed best, when 
that act was passed, for the public interest that the 
improvement of the harbor should be effected by the 
instrumentality of a railroad corporation interested, to 
some extent, in the accomplishment of that result, and 
said: "But if the State subsequently determined, upon 
consideration of public policy, that this great work should 
not be entrusted to any railroad corporation, and that a 
corporation should not be the owner of even a qualified 
fee in the soil under the navigable waters of the harbor, 
no provision of the national or State constitution forbade 
the general assembly of Illinois from giving effect, by 
legislation, to this change of policy. It cannot be claimed 
that the repeal of the act of 1869 took from the company 
a single right conferred upon it by its original charter. That 
act only granted additional powers and privileges for 
which the railroad company paid nothing, although, in 
consideration of the grant of such additional powers and 
privileges, it agreed to pay a certain per centum of the 
gross proceeds, receipts, and incomes which it might 
derive either from the lands granted by the act, or from 
any improvements erected thereon. But it was not 
absolutely bound, by anything contained in the act, to 
make use of the submerged lands for the purposes 
contemplated by the legislature -- certainly not within any 
given time -- and could not have been called upon to pay 
such per centum until after the lands were used and 
improved, and income derived therefrom. The repeal of 
the act relieved the corporation from any obligation to pay 
the per centum referred to, because it had the effect to 
take from it the property from which alone the 
contemplated income could be derived. So that the effect 
of the act of 1873 was only to remit the railroad company 
to the exercise of the powers, privileges and franchises 
granted in its original charter, and withdraw from it the 
additional powers given by the act of 1869 for the 
accomplishment of certain public objects." If the act in 
question be treated as a mere license to the company to 
make the improvement in the harbor contemplated as an 
agency of the State, then we think the right to cancel the 
agency and revoke its power is unquestionable.  

*** 

It follows from the views expressed, and it is so declared 
and adjudged, that the State of Illinois is the owner in fee 
of the submerged lands constituting the bed of Lake 
Michigan, which the third section of the act of April 16, 

1869, purported to grant to the Illinois Central Railroad 
Company, and that the act of April 15, 1873, repealing 
the same is valid and effective for the purpose of restoring 
to the State the same control, dominion and ownership of 
said lands that it had prior to the passage of the act of 
April 16, 1869.  

*** 

Except as modified in the particulars mentioned, the 
decree in each of the three cases on appeal must be 
affirmed, with costs against the railroad company; and it 
is so ordered.  
 

 
End of Document 
 



 

 

McGarvey v. Whittredge 

Supreme Judicial Court of Maine 

November 10, 2010, Argued; August 25, 2011, Decided 

Docket: Was-10-83
 

Judges: Panel: SAUFLEY, C.J., and ALEXANDER, 
LEVY, MEAD, GORMAN, and JABAR, JJ. 

Reporter: 2011 ME 97 * | 28 A.3d 620 | 2011 Me. LEXIS 
95 

Concur by: LEVY and SAUFLEY 

Concur 
 
 

SAUFLEY, C.J., with whom MEAD and JABAR, JJ., join. 

This case requires us to revisit a question that we have 
addressed several times in recent decades: how may the 
public use intertidal lands on the Maine coast? 
Specifically, we are asked to determine whether, as a 
matter of Maine common law, the public has the right to 
walk across intertidal lands to reach the ocean for 
purposes of scuba diving. All six justices answer that 
question in the affirmative. Three justices arrive at this 
result through the analysis set forth in the discussion 
section of this opinion, and three justices reach the same 
result through the analysis articulated in the separate 
concurrence. 

I. BACKGROUND 

William A. McGarvey Jr. and Mary Jo Kleintop are owners 
of intertidal land who appeal from a summary judgment 
entered in the Superior Court (Washington County, 
Cuddy, J.) in favor of Steven R. Whittredge and Jonathan 
Bird declaring that Whittredge and Bird engaged in a 
permitted public use of McGarvey and Kleintop's intertidal 
land when crossing that land to access the ocean for 
scuba diving. The parties do not dispute the following 
facts, which are established in the summary judgment 
record. See Searle v. Town of Bucksport, 3 A.3d 390, 393 
(Me. 2010). 

McGarvey and Kleintop's oceanfront property borders 
Passamaquoddy Bay in the City of Eastport. For brevity, 
we refer to the two property owners as McGarvey. 
McGarvey's property line extends eastward to the Bay's 
mean low-water mark and stretches in front of the 

property of the landowners beside them. Those 
landowners are Whittredge and Bird, whom we refer to 
simply as Bird. They own property near the ocean that is 
bounded to the south and east by the McGarvey property. 
To the east, the Bird property extends to just below high 
water where it abuts McGarvey's intertidal land. 

The result of the configuration of land is that the upland 
Bird property borders the McGarvey intertidal region, and 
Bird cannot reach the ocean from his property without 
crossing McGarvey's intertidal land. As we understand 
the record, Bird does not cross any of the upland portion 
or dry sand of McGarvey's land to reach McGarvey's 
intertidal land. 

Bird operates a commercial scuba diving business that 
takes clients on shore dives in Passamaquoddy Bay. To 
access the ocean for these dives, Bird and his clients 
walk with their scuba equipment from Bird's lot onto and 
across McGarvey's intertidal land where they enter the 
water. The dives do not involve the use of a boat, and no 
one engages in any form of fishing or fowling. *** 

In November 2008, McGarvey filed a declaratory 
judgment action seeking a determination that Bird has no 
right to cross McGarvey's intertidal land for scuba diving 
and seeking an injunction prohibiting such use. Bird 
counterclaimed seeking a judgment declaring that this 
use is lawful. McGarvey also alleged trespass related to 
the scuba diving and the social activities that Bird 
engaged in on the intertidal land. 

In January 2010, the court granted a summary judgment 
in favor of Bird, declaring that crossing the McGarvey 
intertidal land to access the water for recreational or 
commercial scuba diving is within the public's right to use 
intertidal land for navigation. The court also concluded 
that the social activities constituted a trespass and 
awarded McGarvey and Kleintop one dollar together with 
interest and costs. None of the parties have appealed 
that latter aspect of the judgment. Thus, although 
McGarvey initially alleged that Bird and his clients 
remained on the wet sand for a variety of purposes 
unrelated to scuba diving, the facts before us for 
purposes of McGarvey's appeal are narrower. Our 
analysis focuses solely on the act of walking across the 
intertidal land to reach the ocean to scuba dive. 
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II. DISCUSSION 

A. Common Law Roots of Shoreland Property Rights 

Describing the nature and extent of the public's right to 
use the intertidal zone has challenged courts in the 
United States for centuries. Many jurists and authors 
have struggled to balance the public's rights with the 
rights of private landowners. 

In Maine, the upland owner ordinarily has fee ownership 
of the intertidal land, and that private ownership is subject 
to the public's right to use the intertidal zone. *** Both the 
origin of the private ownership of intertidal land and the 
public's right to use that land are a matter of common law. 
The common law, with "its flexibility and capacity for 
growth and adaptation," Pendexter v. Pendexter, 363 
A.2d 743, 749 (Me. 1976) (Dufresne, C.J., concurring), 
has continually evolved to reflect the realities of a 
changing world. As this unique body of common law has 
developed, generations of jurists have searched for a 
basic set of principles to govern the ownership and use 
of the intertidal land. 

The common law does not always develop along a 
straight path. This particular area of common law, 
involving important competing property interests, 
certainly has not developed with linear precision. 
Interpreting the common law available to us, however, we 
understand the public's right to use the intertidal zone to 
encompass the right of the public to pass over that land 
to reach the ocean in order to scuba dive.  

*** 

B. Property Rights in Maine's Coastal Lands 

We begin by recognizing the foundational purpose for the 
public's rights to the intertidal zone: access to the ocean 
and tidal region. There can be no question that, pursuant 
to the original public trust doctrine, the public has a right 
to use the ocean itself, subject to certain governmental 
regulation. *** See, e.g., Britton v. Dep't of Conservation 
(Britton I) 974 A.2d 303, 305, 307 (Me. 2009); Norton v. 
Town of Long Island, 883 A.2d 889, 896, 899 (Me. 2005); 
see generally Andrews v. King, 129 A. 298, 298-99 (Me. 
1925); see also Marshall v. Walker 45 A. 497, 498 (Me. 
1900), and cases cited therein. As was written long ago, 
"It will not be disputed that the sea, which has been called 
the 'Great highway of the world,' is common to all." 
Blundell v. Catterall, 106 Eng. Rep. 1190, 1194 (1821) 
(Opinion of Best, J.). 

Just as the public's right to use the ocean is not 
completely unregulated, however, the public's access to 

the ocean is not unrestricted. Because each state's law, 
common and statutory, has developed independently, the 
rights of the public to reach the ocean differ from state to 
state. These rights of the public also vary in Maine 
depending on which of the three zones of property that 
lead into the ocean is being used—the submerged land 
below the mean low-water mark; the wet sand of the 
intertidal zone, which is the shore and flats between the 
mean high-and low-water marks, but not exceeding 100 
rods; and the dry upland sand. See Britton v. Donnell 
(Britton II), 12 A.3d 39, 42 (Me. 2011). 

On either side of the intertidal zone, ownership and 
allowable uses of the land are relatively clear. The State 
of Maine owns the submerged land below the mean low-
water mark and holds that land in trust for public uses. 
See id. ; Britton I,  974 A.2d at 305, 307 (Me. 2009); 12 
M.R.S. § 1862(2)(A)(6) (2010); see also Norton,  883 
A.2d at 896 (Me. 2005). The State has the authority to 
lease the submerged land, see Britton II, 12 A.3d at 42 
(Me. 2011), thereby occasionally limiting the public's 
access to the covering waters, see 12 M.R.S. § 1862 
(2010). 

On the dry upland side, the upland owner holds the fee 
title to the property above the mean high-water mark. 
When oceanfront property includes dry sand, the upland 
owner, in Maine, owns the dry sand portion of the beach 
in fee, subject, of course, to any encumbrance. See Bell 
v. Town of Wells (Bell II), 557 A.2d 168, 170-73 (Me. 
1989). The public has no special rights to the land above 
mean high water. 

Thus we reach the land at issue in this litigation: the 
intertidal zone, which is the land between the mean low-
water mark and the mean high-water mark. Flaherty v. 
Muther,  17 A.3d 640, 646 (Me. 2011). In Maine, the 
upland owner also owns this land in fee. See Britton II, , 
12 A.3d at 42; see also Dunton v. Parker,  54 A. 1115, 
1118 (Me. 1903). All intertidal lands, however, are subject 
to certain public trust rights that find their foundation in 
early English law, see Storer, 6 Mass. 435, 438 (1810), 
and often are said to have originally derived from Roman 
law, see Bell II, 557 A.2d at 181 n.2 (Wathen, J., 
dissenting), and sources cited therein; see also Trio 
Algarvio, Inc. v. Comm'r of the Dep't of Envtl. Prot., 795 
N.E.2d 1148, 1150-51 (Mass. 2003).  

C. Ownership and Use of Intertidal Lands in the United 
States 

Not surprisingly, the extent of the public's rights of access 
to, and use of, the intertidal zone has been the subject of 
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litigation in many states, producing diverse results. In 
several eastern coastal states, including Connecticut and 
Maryland, the state, rather than the upland owner, owns 
the intertidal zone in trust for the public, up to the mean 
high-water mark. See, e.g., Bloom v. Water Res. 
Comm'n, 254 A.2d 884, 887 (Conn. 1969) ("The state, as 
the representative of the public, is the owner of the soil 
between high- and low-water mark upon navigable water 
where the tide ebbs and flows."); Van Ruymbeke v. 
Patapsco Indus. Park,  276 A.2d 61, 64-65 (Md. 1971) 
(stating that private landowners bordering tidal waters 
own to the mean high-water mark); West v. Slick, 326 
S.E.2d 601, 617 (N.C. 1985) ("In North Carolina private 
property fronting coastal water ends at the high-water 
mark and the property lying between the high-water mark 
and the low-water mark known as the 'foreshore' is the 
property of the State."); see also Robin Kundis Craig, A 
Comparative Guide to the Eastern Public Trust Doctrines: 
Classifications of States, Property Rights, and State 
Summaries, 16 PENN ST. ENVTL. L. REV. 1, 4-5 (2007). 

In Maine, Massachusetts, and Virginia, states whose 
common law was influenced by colonial ordinances from 
the 17th Century, see Craig at 4, private property 
immediately adjacent to the ocean extends past the 
mean high-water demarcation to the mean low-water 
mark, a historical artifact of the British and colonial 
attempts to encourage commercial wharf development at 
private expense. See Bell v. Town of Wells (Bell I), 510 
A.2d 509, 513-15 (Me. 1986); Trio Algarvio, 795 N.E.2d 
at 1150-51; Taylor v. Commonwealth, 47 S.E. 875, 879-
80 (Va. 1904); see also State ex rel. Buckson v. Pa. R.R. 
Co., 267 A.2d 455, 459 (Del. 1969) (recognizing that 
private ownership extends to the mean low-water mark of 
the foreshore); Craig at 33-35, 61-62, 64-67, 105-08. 

In addition to the differing forms of intertidal land 
ownership, the scope of the public's right to use this 
specific land also varies significantly among the coastal 
states. In New Hampshire, where the private ownership 
only extends to the high-water mark, the public may 
access the intertidal lands not only for fishing and 
navigation, but also "for all useful purposes," including 
recreational uses. Opinion of the Justices,  649 A.2d 604, 
608-09 (N.H. 1994 (quotation marks omitted) (citing other 
New Hampshire authority). Other states view the public 
trust rights in the intertidal regions much more narrowly. 
In Delaware, a state that mirrors Maine in providing for 
private landownership to the mean low-water mark, the 
public trust rights in the intertidal region are restricted to 
fishing and navigation, and there is no right of the public 
to walk along the beach or to engage in recreational 
activities. See Groves v. Sec'y, Dep't of Natural Res. & 

Envtl. Control, No. 92A-10-003, 1994 Del. Super. LEXIS 
80, at *18 (and cases cited therein). 

In Massachusetts, Virginia, and Maine, colonial 
ordinances, which were created primarily during the 17th 
Century and drew from English common law, continue to 
influence the scope of the public's right to cross the 
intertidal region in order to reach the ocean. See Bell I, 
510 A.2d at 514; Trio Algarvio, 795 N.E.2d at 1151-52; 
Taylor, 47 S.E. at 880. In these states, the public trust 
rights generally have been articulated in terms of 
activities that involve or are incidental to obtaining 
sustenance or economic benefits through the harvesting 
of the sea, usually summarized as fishing, fowling, and 
navigation. See, e.g., Bell II, 557 A.2d at 173; Moot v. 
Dep't of Envtl. Prot., 861 N.E.2d 410, 412 (Mass. 2007); 
Evelyn v. Commonwealth of Va. Marine Res. Comm'n, 
S.E.2d 130, 133-34 (Va. Ct. App. 2005). 

On the west coast, the development of the common law 
uses of the intertidal zone has been more generous to the 
public. For instance, the Supreme Court of California 
adopted a flexible approach and held that the public trust 
rights could include uses beyond traditional public uses 
such as fishing and navigation. Marks v. Whitney, 491 
P.2d 374, 380 (Cal. 1971). The court reasoned, "The 
public uses to which tidelands are subject are sufficiently 
flexible to encompass changing public needs." Id. The 
court specifically considered the "growing public 
recognition that one of the most important public uses of 
the tidelands . . . is the preservation of those lands in their 
natural state." Id. 

In short, there is no uniform system of intertidal land 
ownership in the United States and no single 
interpretation of the circumstances under which the 
public may cross the intertidal lands to reach the ocean. 
Yet what is common among all legal constructs is the 
premise that the public may use the intertidal lands in 
some form to obtain access to the ocean and tidal water. 

D. Ownership and Use of the Intertidal Lands in Maine 

In Maine, we have always recognized private ownership 
of the intertidal land as a part of our common law. At the 
same time, the public's right to cross the intertidal zone 
to reach the ocean has also existed since statehood and, 
in fact, existed long before our state's inception. See Bell 
I, 510 A.2d at 511-15, and cases cited therein. 
Accordingly, we return to our historical roots to examine 
whether the common law of the public trust rights can be 
understood to include the right to cross the intertidal 
lands to enter the water to scuba dive. 
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1. Enactment of the Colonial Ordinance and Its 
Incorporation in Maine's Common Law 

In Maine, as in Massachusetts, the determination of 
public and private ownership of the intertidal lands, an 
area of law derived from the prevailing interpretation of 
English common law, is now a matter of state common 
law. Shively v. Bowlby, 152 U.S. 1, 11, 14  (1894); see 
Bell II, 557 A.2d at 181 & n.2 (Wathen, J., dissenting); 
Bell I, 510 A.2d at 511-12. Originally, the crown held title 
to the intertidal region, which was believed to be 
"incapable of ordinary and private occupation, cultivation 
and improvement" and more appropriately devoted to the 
public uses of navigation, commerce, and fishing. 
Shively, 152 U.S. at 11-13. The crown's ownership of the 
intertidal lands consisted of two types: the title, or jus 
privatum, which the crown held absolutely as the 
sovereign, and the public rights, or jus publicum, which 
the crown held "as the representative of the nation and 
for the public benefit." Id. at 11. The crown could convey 
intertidal lands to private individuals, but all such 
conveyances were subject to the jus publicum. Id. at 13. 

After the American Revolution, "the people of each state 
became themselves sovereign; and in that character 
[held] the absolute right to all their navigable waters and 
the soils under them for their own common use, subject 
only to the rights since surrendered by the Constitution to 
the general government." Martin v. Lessee of Waddell, 41 
U.S. 367, 410 (1842). In 1988, the United States 
Supreme Court confirmed that the original thirteen states 
and all new states acquired title to lands under waters 
subject to the ebb and flow of the tide and, like the crown 
in traditional English common law, held the title in trust for 
the people. Phillips Petroleum Co. v. Mississippi, 484 
U.S. 469, 473-74, (1988); see Bell II, 557 A.2d at 181 
(Wathen, J., dissenting). Accordingly, each coastal state 
owned its intertidal lands unless and until it modified this 
traditional common law. 

In Maine, the common law has been modified to create 
private ownership of intertidal lands subject to the public 
trust rights reserved to the State. See Lapish v. Bangor 
Bank, 8 Me. 85, 93 (1831). The historical development of 
the fee simple private ownership of intertidal lands has 
been much discussed in our jurisprudence. See Bell I, 
510 A.2d at 511-15. Key to private ownership of intertidal 
lands in Maine and Massachusetts was the enactment of 
the Massachusetts Bay Colony's Colonial Ordinance of 
1641-47. See Bell I, 510 A.2d at 512-15. Specifically, the 
upland owner's property right in the intertidal zone was 
articulated in the Colonial Ordinance of 1647. See The 
Book of the General Lauus and Libertyes Concerning the 

Inhabitants of the Massachusets (1648), reprinted in The 
Laws and Liberties of Massachusetts 35 (1929) ("[T]he 
Proprietor of the land adjoyning shall have proprietie to 
the low water mark where the Sea doth not ebb above a 
hundred rods, and not more wheresoever it ebs farther."); 
Barrows v. McDermott, 73 Me. 441, 447-48 (1882); see 
also Bell II, 557 A.2d at 171; Bell I, 510 A.2d at 512-13. 

The Colonial Ordinance allowed private ownership of 
intertidal lands to promote commerce by encouraging the 
construction of wharves at private expense. See Storer, 
6 Mass. at 438. In Storer, the Massachusetts Supreme 
Judicial Court summarized the Colonial Ordinance's 
historical origins as follows: 

When our ancestors emigrated to this country, their 
first settlements were on harbors or arms of the sea; 
and commerce was among the earliest objects of 
their attention. For the purposes of commerce, 
wharves erected below high water mark were 
necessary. But the colony was not able to build them 
at the public expense. To induce persons to erect 
them, the common law of England was altered by an 
ordinance, providing that the proprietor of land 
adjoining on the sea or salt water, shall hold to low 
water mark, where the tide does not ebb more than 
one hundred rods, but not more where the tide ebbs 
to a greater distance. 

Id. 

In acknowledging the existing and unmodified rights of 
the public, however, the Colonial Ordinance expressly 
referred to those rights as connected to "fishing," 
"fowling," and the passage of boats and vessels, which 
later was summarized as a right of "navigation." John J. 
Whittlesey, Law of the Seashore, Tidewaters and Great 
Ponds in Massachusetts and Maine xxxvi-xxxvii (1932); 
see Bell II, 557 A.2d at 173. 

Although the Colonial Ordinance expired by its own 
terms, the Massachusetts Supreme Judicial Court 
incorporated the concept of private intertidal ownership 
set forth in the Colonial Ordinance into its common law in 
1810: 

This ordinance was annulled with the charter by the 
authority of which it was made; but, from that time to 
the present, a usage has prevailed, which now has 
force as our common law, that the owner of lands 
bounded on the sea or salt water shall hold to low 
water mark, so that he does not hold more than one 
hundred rods below high water mark . . . . 
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Storer, 6 Mass. at 438. 

Thus, although the private ownership of the intertidal 
lands announced in the Colonial Ordinance had become 
a part of Massachusetts common law, the Ordinance 
itself was not in effect as a matter of positive statutory law 
at the time that Maine separated from Massachusetts in 
1820. See id. Additionally, the "Ordinance did not apply 
to the territory that is now Maine, nor did the legislative 
body responsible for its enactment have governing 
authority over that territory." Bell II, 557 A.2d at 183 
(Wathen, J., dissenting); see Conant v. Jordan, 77 A. 
938, 939 (Me. 1910) ("At the time this ordinance was 
adopted, none of the territory now embraced within the 
State of Maine was a part of, or in any way connected 
with, the Massachusetts Bay Colony. Therefore the 
ordinance as a legislative or declaratory act did not then 
apply to this territory."). 

When Maine achieved statehood in 1820, the Act of 
Separation and the Maine Constitution incorporated 
Massachusetts common law into Maine law. ME. CONST. 
art. X, §§ 3, 5; *** Mass. Laws 1819, ch. 161, § 6; see Bell 
I, 510 A.2d at 513-14. Eleven years later, we confirmed 
that the prevailing usage of private intertidal land 
ownership expressed in the Massachusetts court's 
decision in Storer was part of Maine's common law. 
Lapish, 8 Me. at 93 ("Ever since [the Storer] decision, as 
well as long before, the law on this point has been 
considered as perfectly at rest; and we do not feel 
ourselves at liberty to discuss it as an open question."). 
In 1882, we similarly acknowledged that, although the 
Colonial Ordinance did not extend to Maine by its terms, 
we regarded the Colonial Ordinance's recognition of 
private rights as part of the common law of Maine by 
public and judicial acceptance. Barrows, 73 Me. at 447-
48; see Bell I, 510 A.2d at 513-14; Conant, 77 A. at 939. 

Accordingly, the upland owners' fee ownership of the 
intertidal zone is solidly established in Maine's common 
law. See Britton II, 12 A.3d at 42 ("The ownership of the 
intertidal zone is as land and not a mere easement" 
(quotation marks omitted)); Sawyer v. Beal, 54 A. 848, 
848 (Me. 1903) ("Within the limits of his ownership he has 
all the exclusive rights of an owner."); State v. Wilson, 42 
Me. 9, 26, 28 (1856); see also Commonwealth v. 
Charlestown, 18 Mass. 180, 183-84 (1822) (describing 
the expansive fee simple ownership rights of the riparian 
owner in Massachusetts). 

2. Public Trust Rights in the Intertidal Zone 

Just as solidly established, however, is the public's 
uninterrupted right to make appropriate use of those 

lands. See Marshall, 45 A. at 498. As was clarified in 
1845, the upland owner has no "exclusive right" to the 
portion of the flats on which there is no wharf or pier, and 
"the public have the same rights to the open space, which 
they had before, provided they do not interfere with his 
permanent erections." Deering v. Proprietors of Long 
Wharf, 25 Me. 51, 65 (1845). 

Thus, neither the establishment of private ownership 
rights through the Colonial Ordinance, nor the 
consequent recognition in common law of private 
ownership rights, has diminished the public trust rights in 
the intertidal lands. See Gerrish v. Proprietors of Union 
Wharf, 26 Me. 384, 392 (1847). The challenge, of course, 
has been to define the extent of the public activities that 
are subsumed within the trust. We explored this question 
extensively in Bell II, in both the majority and the dissent, 
see 557 A.2d at 173, 185, and we do so again here 
because declaring the parameters of the common law 
requires review and evaluation of past uses to provide a 
context for current uses. See Pendexter, 363 A.2d at 749 
(Dufresne, C.J., concurring). 

Important to this analysis is our conclusion that nothing in 
the Colonial Ordinance, or the pronouncements of the 
common law that followed in the decades after the 
expiration of the Ordinance, evidenced an intent to 
change or limit the jus publicum—the public's rights in the 
intertidal lands—except to the extent that those rights 
might interfere with the right of the landowner to wharf 
out. See Storer, 6 Mass. at 438; see also Marshall, 45 A. 
at 498; Gerrish, 26 Me. at 392 ("The right to use the 
waters covering flats between high and low water marks, 
for the purposes of navigation, was not intended to be 
abridged by the ordinance of 1641."); Lapish, 8 Me. 85, 
93. 

These uses reserved to the public before the adoption of 
the Colonial Ordinance were described in various ways. 
As Sir Matthew Hale described them, 

For the jus privatum of the owner or proprietor is 
charged with and subject to that jus publicum which 
belongs to the king's subjects; as the soil of an 
highway is, which though in point of property it may 
be a private man's freehold, yet it is charged with a 
publick interest of the people, which may not be 
prejudiced or damnified. 

Sir Matthew Hale, A TREATISE, IN THREE PARTS. 
PARS PRIMA: De Jure Maris et Brachiorum ejusdem. 
From a Manuscript of Lord Chief-Justice Hale 13, 35 
(Francis Hargrave ed., 1st ed. 1787). 
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Were it not for the specific and somewhat contradictory 
language contained in our most recent discussion of the 
public's rights, see Bell II, 557 A.2d at 173, we would have 
no difficulty in determining that the judicially accepted 
"expansive" definition of the public's rights would readily 
accommodate the right to walk across the intertidal zone 
to scuba dive. Indeed, well before Bell II, our courts had 
consistently acknowledged that the public trust rights in 
the intertidal land adapted to reflect the realities of use in 
each era. See id. at 173 & n.16; Marshall, 45 A. at 498. 

Until our decision in Bell II, 557 A.2d at 173, we had never 
treated the language of the Colonial Ordinance as 
permanently defining or circumscribing the sum of the 
public's rights to the intertidal zone. For example, the 
Colonial Ordinance referred to the right of free fishing as 
available to "Everie Inhabitant who is an hous-holder." 
See Whittlesey, Law of the Seashore, Tidewaters and 
Great Ponds in Massachusetts and Maine at xxxvi; see 
also Duncan v. Sylvester, 24 Me. 482, 486 (1844); Parker 
v. Cutler Milldam Co., 20 Me. 353, 357-58 (1841). Later, 
however, we construed the right as one belonging not just 
to householders but also to the "public." See Andrews, 
124 Me. at 363-64, 129 A. at 299; Marshall, 93 Me. at 
536-37, 45 A. at 498 ("[T]he public may enjoy all these 
rights in common with the owner [of intertidal land]."). We 
similarly declined to give effect to the language of the 
Colonial Ordinance that restricts free fishing to locations 
"within the precincts of the town where [householders] 
dwell." See State v. Leavitt, 72 A. 875, 877-78 (1909) 
(upholding legislation that excepted inhabitants of towns 
from restrictions on clamming, but noting that, where 
towns did not issue permits or otherwise "take action," 
"there is free fishing for every one"). 

Just as we have not treated the Colonial Ordinance as 
defining or restricting which member of the "public" would 
receive the benefit of the jus publicum, we had not, until 
Bell II, restricted the activities allowed by the jus publicum 
to the specific references in the Colonial Ordinance: "free 
fishing and fowling," and unhindered "passage of boats 
or other vessels." The Laws and Liberties of 
Massachusetts at 35. Rather, we have adopted a broad 
understanding of "fishing," "fowling," and "navigation," as 
well. See Parker, 20 Me. at 357-58; French, 18 Me. at 
433, 434-35 (1841) (discussing the public trust right of 
navigation). We held that these activities could be 
undertaken for pleasure, as well as for business or 
sustenance, Barrows, 73 Me. at 449-50; see Andrews, 
129 A. at 298-99 (holding that the public trust rights also 
include commercial navigation and allow a person who 
operates a power boat for hire to land the boat on the 
intertidal land). We construed the term "fishing" in the 

Colonial Ordinance to include digging for worms, State v. 
Lemar, 87 A.2d 886, 888 (Me. 1952), clams, Leavitt, 72 
A. at 876-77, and shellfish, Moulton v. Libbey, 37 Me. 
472, 489-90 (1854). We interpreted "navigation" to allow 
the public to travel over frozen waters, see French, 18 
Me. at 434-35, and to moor a vessel, discharge 
passengers, and take on cargo, see Wilson, 42 Me. at 
24-25. 

Pursuant to our broad understanding of the public trust 
rights, we have authorized public uses that are somewhat 
related to, but not coextensive with, "fishing," "fowling," 
and "navigation." For example, upon landing a boat on 
the intertidal land, we held that the operator, no longer 
navigating on the water, also may "pass freely to the 
lands and houses of others besides the owners of the 
flats." Deering, 25 Me. at 65; see Andrews, 129 A. at 299. 
We even concluded, without a direct connection to 
fishing, fowling, and navigation, that the public may 
lawfully cross intertidal lands by riding or skating when 
that land is covered with ice. See Marshall, 45 A. at 498. 
Moreover, our interpretation of the public trust rights has 
recognized that some intertidal activities have come into 
favor and eventually fallen out of use—many of which are 
not directly connected to "fishing," "fowling," and 
"navigation"—such as the use of the intertidal lands for 
pre-automobile travel and the use of those lands for 
driving and resting cattle. See Bell II, 557 A.2d at 173 
n.15. 

Despite our expanding interpretation of the rights of the 
public in relation to private ownership of intertidal lands, 
an interpretation we characterized as "sympathetically 
generous" in Bell II, 557 A.2d at 173, we also defined the 
public's rights in a manner that did not unreasonably 
interfere with the rights of the riparian owner. See 
McFadden v. Haynes & DeWitt Ice Co., 29 A. 1068, 1069 
(1894) (stating that the public trust rights do not include 
cutting ice on the intertidal flats); Moore v. Griffin, 22 Me. 
350, 356 (1843) (holding that the public trust rights do not 
include the taking of mussel-bed manure from the 
intertidal land of another). Similarly, the public trust rights 
have excluded the use of the intertidal land for hygienic, 
bathing-related purposes. See Butler v. Attorney 
General, 80 N.E. 688, 689 (Mass. 1907). Thus, until the 
decision in Bell II, 557 A.2d 168, the common law 
developed along lines that were generous to the public, 
but continued to balance that expansive approach 
against the upland owners' rights. 

3. Recent Maine Common Law 

Such was the development of Maine common law related 
to the intertidal zone until our holdings in Bell I, 510 A.2d 
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509, and Bell II, 557 A.2d 168, in 1986 and 1989. In Bell 
I, owners of shorefront property in the Moody Beach area 
filed suit against the Town of Wells, the State, and several 
unnamed individuals on the ground that unnamed 
individuals have used the intertidal zone for activities 
other than fishing, fowling, and navigation, with the 
encouragement of the Town. 510 A.2d at 510. The 
owners sought a declaratory judgment that the public 
rights on the beach were limited to these three activities. 
Id. 

In the first appeal, we concluded that the Colonial 
Ordinance was incorporated into Maine's common law 
pursuant to article ten, section three of the Maine 
Constitution and section six of the Act of Separation 
between Maine and Massachusetts, and that our later 
holdings clearly recognized the validity of the Colonial 
Ordinance as a part of our common law. Id. at 513-14. 
Although we noted that the Colonial Ordinance 
recognized private ownership of the intertidal lands, we 
again clarified that the private title remained "subject to 
the public right of use declared by the Colonial 
Ordinance." Id. at 516. 

On April 25, 1986, while the Bell I appeal opinion was 
pending, the Maine Legislature enacted The Public Trust 
in Intertidal Land Act, P.L. 1985, ch. 782 (codified at 12 
M.R.S. §§ 571-573 (2010)). See Bell II, 557 A.2d at 190 
(Wathen, J. dissenting). The Act provided that the 
intertidal lands were impressed with a public trust, that 
the public trust included use of the intertidal land for 
fishing, fowling, navigation, recreation, and "[a]ny other 
trust rights to use intertidal land recognized by the Maine 
common law and not specifically abrogated by statute." 
12 M.R.S. § 573(1); see Bell II, 557 A.2d at 190 (Wathen, 
J., dissenting). 

Upon remand in Bell I, the Superior Court held a four-
week bench trial. Bell II, 557 A.2d at 169. The court 
entered a judgment in favor of the property owners that 
declared The Public Trust in Intertidal Land Act, see 12 
M.R.S. §§ 571-573, unconstitutional because it expanded 
the public's trust rights beyond that established by the 
common law. Bell II, 557 A.2d at 169. The court also 
concluded that the public had not acquired a common law 
easement for general recreational use and found 
insufficient evidence to establish a public easement by 
local custom to use the beach for recreational purposes. 
Bell II, 557 A.2d at 173-79. 

Notwithstanding earlier approved common law activities 
that were not defined within the three enumerated uses, 
in Bell II we held that the public trust rights to the intertidal 

lands did not include a general recreational easement. Id. 
at 176. We stated that the public trust rights had never 
been divorced from "fishing," "fowling," and "navigation," 
but also that these uses had been given a 
"sympathetically generous" and broad construction in 
Maine's common law. Id. at 173. 

Writing for the three-member dissent, then-Justice 
Wathen concluded that a reasonable interpretation of the 
public rights in intertidal zones extends beyond "fishing," 
"fowling," and "navigation" and includes "other 
recreational uses [that] have developed and received 
public acceptance." See Bell II, 557 A.2d at 188-89 
(Wathen, J., dissenting).  

4. Scuba Diving and the Public Trust Rights 

Accepting Bell II's description of the public's rights in the 
intertidal zone as excluding a general recreational 
easement, see 557 A.2d at 173, we turn to the narrow 
issue before us: whether in the context of Maine's 
common law as addressed above, the public has a right 
to cross the intertidal portion of the beach on the private 
owner's property to reach the ocean to scuba dive. 
Although several amici curiae invite us to assess more 
broadly whether the public trust rights include a general, 
or more limited, recreational easement to use the 
intertidal lands, that issue is neither before us nor 
necessary to the resolution of this case. See Dickey v. 
Vermette, 960 A.2d 1178, 1179 (Me. 2008) (declining to 
reach an issue raised by amicus curiae but not essential 
to the opinion). 

To undertake our analysis, we ask two questions. First, 
does the intended activity fall readily within the Bell II 
categories of "fishing," "fowling," or "navigation"? If so, 
there is no need to continue further. If not, it is necessary 
to determine whether the common law should be 
understood to include that activity—here specifically the 
right of passage over the intertidal sand to reach the 
water to scuba dive. 

Beginning with the first question, although our colleagues 
in concurrence have concluded that some forms of non-
boat-related propulsion through the water, including 
scuba diving, can be found to constitute a form of 
"navigation," we conclude that such an analysis requires 
stretching the definition of navigation beyond its meaning. 
Instead, we will determine whether Bird's purpose for 
crossing the intertidal zone is among the purposes 
consistent with the common law of the jus publicum, even 
when such access is for activities that do not strictly fall 
within the triumvirate of descriptors. Cf. Bell II, 557 A.2d 
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at 173. 

Moving then to the second question, we conclude that, 
although not expressly stated in any one opinion, our 
common law has regularly accommodated the public's 
right to cross the intertidal land to reach the ocean for 
ocean-based activities. The list of uses that have been 
accepted within the common law, but which do not fall 
strictly within the definitions of "fishing," "fowling," and 
"navigation," is significant. See supra ¶¶ 38-40. As we 
have held, the public may engage in activities that are not 
directly related to the three descriptors. See, e.g., 
Marshall, 45 A. at 498; Deering, 25 Me. at 65; cf. Moulton, 
37 Me. at 489. 

*** 

Rather than stretching the definitions of these three terms 
beyond their reasonable limits, however, we return to the 
roots of the common law. Ultimately, the public trust rights 
in the intertidal zone are not, and have never been, strictly 
enumerated rights. To the extent that Bell II can be read 
to forever set the public's rights in stone as related to only 
"fishing," "fowling," and "navigation," we would expressly 
disavow that interpretation. We believe the better 
approach is to extract the principles upon which the Bell 
II opinion was decided and evaluate those principles in 
light of the centuries-old jurisprudence governing 
ownership and use of the intertidal lands. See Shaw v. 
Jendzejec, 717 A.2d 367, 371 (Me. 1998) (discussing 
principles involved when the Court determines whether a 
prior decision should be overruled). 

 *** 

As is clear from the history of our cases, long before Bell 
II was decided, the public's use of the intertidal zone was 
not so severely limited that only a person with a fishing 
rod, a gun, or a boat could walk upon that land. Indeed, 
a careful reading of Bell II demonstrates that limiting the 
public trust rights narrowly to precisely the three uses 
specifically referenced in the Colonial Ordinance would 
conflict with our acknowledgement in Bell II of the need 
for a "sympathetically generous" assessment of those 
very rights.  

*** 

III. CONCLUSION 

Although Maine has a rich history of private ownership of 
intertidal lands, that ownership has always been subject 
to the public's right to cross the wet sand to reach the 
ocean. As Sir Matthew Hale originally described the 

public's rights to this important land, "the people have a 
publick interest, a jus publicum, of passage and 
repassage with their goods by water, and must not be 
obstructed by nuisances or impeached by exactions." 
Hale, De Jure Maris at 36. In our view, pursuant to the 
common law of Maine, the public trust rights are at least 
broad enough to allow the public to walk across the 
intertidal lands to enter the water and scuba dive. 

Concur 

LEVY, J., with whom ALEXANDER and GORMAN, JJ., 
join: 

The public's common law right to use Maine's intertidal 
lands has historically been defined using the terms 
"fishing, fowling, and navigation." See Bell v. Town of 
Wells (Bell II), 557 A.2d 168, 173 (Me. 1989); Marshall v. 
Walker, 45 A. 497, 498 (Me. 1900). In Bell II, the Court's 
majority unequivocally stated: "The terms 'fishing,' 
'fowling,' and 'navigation,' liberally interpreted, delimit the 
public's right to use this privately owned land." 557 A.2d 
at 173 (footnote omitted). Today, however, the separate 
opinion of my colleagues in concurrence suggests an 
approach that would effectively overrule Bell II by 
concluding that "[t]he three terms adequately provide 
context, but they simply do not and have never, until Bell 
II, been understood to wholly or exclusively define the 
public trust rights." Saufley Concurring Opinion ¶ 56. 
Further, that approach would bestow upon the public a 
general right to cross privately-owned intertidal land to 
gain access to the ocean—a newfound right that would 
exceed even the most "sympathetically generous" 
interpretation of fishing, fowling, and navigation. See Bell 
II, 557 A.2d at 173. I do not agree with such an expansion 
of Maine's common law because, in my view, it would 
violate the doctrine of stare decisis and misapply the 
Court's common law authority. 

A. The Public's Common Law Right to Use the Intertidal 
Land is Limited to Fishing, Fowling, and Navigation 

In Bell II, the Court's majority surveyed more than one 
and one-half centuries of Maine decisions regarding the 
public's right to use the intertidal land and concluded that 
the public has no common law right to engage in general 
recreation. 557 A.2d at 173, 176. That decision 
recognized that the public's rights in this sphere have 
never been divorced from the three public uses reserved 
in the Colonial Ordinance—fishing, fowling, and 
navigation: "The Colonial Ordinance as received into the 
common law of Maine and Massachusetts reserved out 
of the fee title granted to the upland owner a public 
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easement only for fishing, fowling, and navigation." Id. at 
173. 

Bell II did not treat the terms fishing, fowling, and 
navigation as shorthand or code for broader public trust 
rights untethered to these three enumerated uses. The 
Bell II majority opinion explained: 

We have held that the public may fish, fowl, or 
navigate on the privately owned land for pleasure as 
well as for business or sustenance, Barrows v. 
McDermott, 73 Me. [441, 449 (1882)]; and we have 
in other ways given a sympathetically generous 
interpretation to what is encompassed within the 
terms "fishing," "fowling," and "navigation," or 
reasonably incidental or related thereto. For 
example, the operator of a power boat for hire may 
pick up and land his passengers on the intertidal 
land, Andrews v. King, 129 A. 298 (Me. 1925); and 
"navigation" also includes the right to travel over 
frozen waters, French v. Camp, 18 Me. 433 (1841), 
to moor vessels and discharge and take on cargo on 
intertidal land, State v. Wilson, 42 Me. [9, 24 (1856)]; 
and, after landing, "to pass freely to the lands and 
houses of others besides the owners of the flats," 
Deering v. Proprietors of Long Wharf, 25 Me. 51, 65 
(1845). Similarly, we have broadly construed 
"fishing" to include digging for worms, State v. 
Lemar, 87 A.2d 886 (Me. 1952), clams, State v. 
Leavitt, 72 A. 875 (Me. 1909), and shellfish, Moulton 
v. Libbey, 37 Me. 472 (1854). We have never, 
however, decided a question of the scope of the 
intertidal public easement except by referring to the 
three specific public uses reserved in the Ordinance. 
The terms "fishing," "fowling," and "navigation," 
liberally interpreted, delimit the public's right to use 
this privately owned land. 

557 A.2d at 173 (footnote omitted). 

To "delimit" means "to fix or determine the limits of." 
Webster's Third New International Dictionary 597 (2002). 
It is true that we have historically applied what the 
concurrence alternately describes as an "expansive," 
"liberal," "broad," and "sympathetically generous" 
approach to the public's right to use intertidal lands. 
Saufley Concurring Opinion ¶¶ 37, 39, 40, 41, 57. With 
that approach, we have, over time, greatly expanded the 
scope of the "public" that benefits from the right to fish, 
fowl, and navigate, and we have construed those terms 
far beyond their traditional meanings. We have never 
understood fishing, fowling, and navigation to merely 
establish a context for some broader right or rights. By 

asserting that fishing, fowling, and navigation do not 
"wholly or exclusively define the public trust rights," 
Saufley Concurring Opinion ¶ 56, the concurrence 
proposes a holding that would fundamentally alter, rather 
than merely expand, Maine's existing common law. 

*** 

C. The Common Law Approach 

In Bell II, we acknowledged, consistent with our long-
standing approach to the common law development of 
the public's rights in the intertidal zone, that the terms 
fishing, fowling, and navigation have been and should be 
given a "sympathetically generous" and broad 
interpretation. See Bell II, 557 A.2d at 173. As the 
concurrence acknowledges, we have expanded other 
aspects of the public's rights in intertidal lands based on 
the three enumerated public uses so as to account for 
evolving social and commercial circumstances. Although 
the plain language of the Ordinance grants free fishing to 
"Everie Inhabitant who is an hous-holder," The Book of 
the General Lauues and Libertyes Concerning the 
Inhabitants of the Massachusets (1648), reprinted in The 
Laws and Liberties of Massachusetts 35 (1929), that 
right, which we early-on described with reference to 
"householder[s]," was later regarded as a right of the 
"public." See Parker v. Cutler Milldam Co., 20 Me. 353, 
357-58 (1841); Duncan v. Sylvester, 24 Me. 482, 486 
(1844); Marshall, 45 A. at 498 ("the public may enjoy all 
these rights [including fishing] in common with the owner 
[of intertidal land]"); Andrews, 129 A. at 299. We have 
also eliminated the effect of the language of the Colonial 
Ordinance that restricts free fishing to "within the 
precincts of the town where [the householders] dwell." 
See Leavitt, 72 A. at 877-78 (quotation marks omitted) 
(upholding legislation that excepted inhabitants of a town 
from restrictions on clamming, but noting that where 
towns did not issue permits, "there is free fishing for every 
one"). Additionally, we have broadly interpreted the right 
expressed in the Colonial Ordinance of "passage of boats 
or other vessels . . . to other men's houses and lands" to 
include the right to moor vessels on intertidal lands and 
discharge and take on cargo or ferry passengers. See 
Deering, 25 Me. at 64-65 (quotation marks omitted); 
Andrews, 129 A. at 299. We have also made clear that 
the right of navigation extends to commercial and 
recreational uses. See Andrews, 129 A. at 299. 

A sympathetically generous and broad interpretation of 
the public's rights is not, however, without limits. See 
McFadden v. Haynes & DeWitt Ice Co., 29 A. 1068, 1069 
(1894) (stating that the public right of fishing does not 
include cutting ice in intertidal areas); Moore v. Griffin, 22 



Page 16 of 52 
McGarvey v. Whittredge 

   

Me. 350, 356 (1843) (holding that the public right of 
fishing does not include the taking of mussel-bed manure 
from the intertidal land of another). In Bell II, we followed 
two Massachusetts cases that held that the public's right 
to use intertidal land does not include "bathing." 557 A.2d 
at 175 (citing as persuasive precedent, Butler v. Attorney 
General, 80 N.E. 688 (Mass. 1907), and Michaelson v. 
Silver Beach Improvement Ass'n, Inc., 173 N.E.2d 273 
(Mass. 1961)). 

Since our earliest decisions concerning ownership and 
use of intertidal lands, we have adhered to our common 
law approach centered on the three enumerated public 
uses. See, e.g., Bell II, 557 A.2d at 171, 173; accord id. 
at 183 (Wathen, J., dissenting); Bell I, 510 A.2d at 513-
15; Lapish v. Bangor Bank, 8 Me. 85, 93 (1831). That 
approach has not prevented us from accounting for the 
ever-changing circumstances of society when applying 
the principles of the Colonial Ordinance. See Barrows, 73 
Me. at 448-50; Woodman v. Pitman, 10 A. 321, 323-25 
(Me. 1887) (recognizing the emergence of the ice 
harvesting industry and the declining need for travel on 
frozen navigable waterways). We do not rigidly apply 
ancient common law principles without considering the 
changed realities of modern times. This approach was 
described eloquently in Woodman: 

The inexhaustible and ever-changing complications 
in human affairs are constantly presenting new 
questions and new conditions which the law must 
provide for as they arise; and the law has expansive 
and adaptive force enough to respond to the 
demands thus made of it; not by subverting, but by 
forming new combinations and making new 
applications out of, its already established 
principles,—the result produced being only "the new 
corn that cometh out of the old fields." 

10 A. at 322. The common law requires courts to account 
for "the ever varying circumstances of new cases 
presented and . . . the newly developed industries of the 
age [while not] setting aside its plain doctrines because 
they are not in accord with our own views of what it should 
be." Barrows, 73 Me. at 449-50; see also In re Robinson,  
33 A. 652, 654 (Me. 1895) ("The common law would ill 
deserve its familiar panegyric as the 'perfection of human 
reason,' if it did not expand with the progress of society 
and develop with new ideas of right and justice."). 

In short, we should apply, as have the generations of 
Maine jurists that have preceded us, a sympathetically 
generous and broad interpretive approach when 
construing the uses arising from the public trust rights in 
Maine's intertidal lands, but we should do so without 

deviating from the core requirement that the uses are 
delimited by the terms fishing, fowling, and navigation as 
these terms have and will continue to evolve. D. Whether 
Scuba Diving is a Form of "Navigation" 

Framed in terms of Maine's established common law, the 
question this case ultimately presents is whether, as the 
Superior Court determined, scuba diving is an activity 
within the ambit of the enumerated public right of 
navigation. McGarvey and Kleintop assert that navigation 
requires the use of a boat or vessel, the traditionally 
identified instruments used to navigate through the water. 
They also argue that scuba diving involves underwater 
swimming, and because "bathing" was a facet of the 
general recreational activity that we considered and 
rejected in Bell II, our decision in Bell II should control. 
See Bell II, 557 A.2d at 174-76. 

The majority in Bell II explicitly relied on Butler, a 1907 
Massachusetts decision, to support the proposition that 
bathing, an aspect of the asserted right of general 
recreation, is not within the public's right to use intertidal 
lands. See Bell II, 557 A.2d at 175 (citing Butler, 80 N.E. 
688). The Butler court explained: 

In the seashore the entire property, under the 
colonial ordinance, is in the individual, subject to the 
public rights. Among these is, of course, the right of 
navigation, with such incidental rights as pertain 
thereto. We think that there is a right to swim or float 
in or upon public waters as well as to sail upon them. 
But we do not think that this includes a right to use 
for bathing purposes, as these words are commonly 
understood, [the intertidal areas] of the beach or 
shore . . . whether covered with water or not. It is 
plain, we think, that under the law of Massachusetts 
there is no reservation or recognition of bathing on 
the beach as a separate right of property in 
individuals or the public under the colonial 
ordinance. 

80 N.E. at 689 (citations omitted). The Butler court 
concluded that intertidal lands are held in fee "subject . . 
. to the easement of the public for the purposes of 
navigation and free fishing and fowling and of passing 
freely over and through the water without any use of the 
land underneath, wherever the tide ebbs and flows." Id. 
(emphasis added). 

Butler thus distinguished bathing from swimming. See 
also Bell II, 557 A.2d at 174-76, 177 (addressing 
"bathing," not "swimming"). Bathing, as it was "commonly 
understood," was not included in the right of navigation, 
and therefore it was not within the public's right to use 



Page 17 of 52 
McGarvey v. Whittredge 

   

intertidal lands. Butler, 80 N.E. at 689; see also 
Michaelson, 173 N.E.2d at 278 (applying the holding in 
Butler without discussion). 

By the functional definition relied on in Butler, scuba 
diving is not bathing because it primarily involves 
"passing freely over and through the water without any 
use of the land underneath." See Butler, 80 N.E. at 689. 
As a matter of function, scuba diving has qualities of 
navigation because it is only possible with the use of 
external apparatus such as breathing gas cylinders, 
breathing regulators, swim fins, weight belts, and 
buoyancy compensators. This equipment enables scuba 
divers to travel and remain submerged in the water for 
extended periods. See NOAA Diving Manual: Diving for 
Science and Technology 5-8 to 5-12, 5-26 to 5-30 (James 
T. Joiner, ed. 4th ed. 2001). In particular, dive weights 
and buoyancy compensators enable scuba divers to 
achieve neutral buoyancy, facilitating travel over 
extended distances through the water without touching 
the bottom. Id. at 5-26, 5-29. Other aspects of scuba 
diving further equate it with navigation and distinguish it 
from bathing. Most notably, scuba diving involves the use 
of underwater navigational aides such as watches, depth 
gauges, and compasses. Id. at 5-42 to 5-44. 

Modern scuba diving did not exist when Butler was 
decided in 1907, or when we last interpreted "navigation" 
in Andrews in 1925. Certainly, it did not exist at the time 
of the Colonial Ordinance. It is of little moment whether 
the colonists could have foreseen that there would come 
a day when it was possible for persons to "pass[] freely 
over and through the water without any use of the land 
underneath" without the use of a boat or vessel. See 
Butler, 80 N.E. at 689. What matters is that the public's 
right of navigation includes that usage—passing freely 
over and through the water—and our common law 
enables us to recognize newly developed methods of 
travel associated with such usage. By this approach, we 
have previously concluded that the public's right of 
navigation includes the right to travel by skate across 
intertidal lands covered with ice, see Marshall, 45 A. at 
498, and by horse over navigable rivers when frozen, 
French, 18 Me. at 434. Neither of these modes of travel 
involves a boat or a vessel. 

For the common law to have the "expansive and adaptive 
force" described so many years ago in Woodman, 10 A. 
at 322, it must account for the technological advances 
that continually transform the means by which people 
navigate over and through water. Accordingly, we may 
apply a "sympathetically generous" interpretation to this 
area of the common law and include scuba diving as an 

activity that is within the public's right to use intertidal land 
for purposes of navigation. Furthermore, we have 
previously recognized that the public has the right to walk 
upon intertidal land when it is incidental to the right of 
navigation, see Andrews, 129 A. at 299; Wilson, 42 Me. 
at 24; therefore, walking across intertidal lands to access 
the ocean in order to scuba dive is also within the public's 
right. 

E. Conclusion 

Because this case implicates long-established property 
rights, we should remain true to the common law and 
apply it so as to account for "the ever varying 
circumstances of new cases presented and . . . the newly 
developed industries of the age [while not] setting aside 
its plain doctrines because they are not in accord with our 
own views of what it should be." Barrows, 73 Me. at 449-
50. The right to fish, fowl, and navigate has been the 
touchstone for determining the scope of the public's 
common law rights in intertidal lands, and, absent a 
compelling reason, it should remain so. For these 
reasons, I do not join the separate opinion of my 
colleagues in concurrence, but I agree that the judgment 
of the Superior Court should be affirmed. 

The entry is: 

Judgment affirmed. 
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Opinion 
 

 BROWN, J.  

This suit was brought to recover damages resulting from 
very severe injuries received by plaintiff, S. E. White, 
when struck by an automobile driven by defendant on the 
beach of the Atlantic Ocean between high and low water 
marks and within the corporate limits of the Town of 
Neptune Beach on June 11, 1934. The cause was 
submitted to a jury, and a verdict was returned in favor of 
defendant. Plaintiff brings writ of error to this Court.  

In the course of the trial the judge of the lower court gave 
the following charge to the jury:  

"Now, gentlemen, under the law of this State, the Beach 
of the Atlantic Ocean between high and low water mark 
is a public highway, and all of the laws of the State 
applicable to public highways are applicable to that 
portion of the beach exclusive of that part of the beach in 
the City or Town of Pablo Beach, but the public in using 
the beach for the purpose of bathing and recreation have 
rights at least equal to the rights of motorists on that part 
of the beach."  

Plaintiff excepted to the above charge and assigned the 
giving of same as error, contending that it does not 
correctly state the law applicable to the case. This raises 
the question of whether the rights of pedestrians and 
bathers to use the beaches of the Atlantic Ocean (which 
have been declared to be a public highway) for bathing 
and recreation are superior to the use of such beaches 

by motorists.  

This Court has held many times that a riparian or littoral 
proprietor, who owns to ordinary high-water mark of the 
ocean or Gulf or other navigable waters, has common law 
rights in the adjacent waters, such as access to the 
waters, with the rights of bathing and fishing in and 
navigation over such waters, in common with the general 
public, subject to lawful regulation by the sovereign State 
in the interest of the public, and subject to the authority of 
Congress as to commerce and navigation. Thieson v. 
Gulf F. & A.R. Co., 78 So. 491; Broward v. Mabry, 50 So. 
826; Brickell v. Trammell, 82 So. 221; Freed v. Miami 
Beach Pier Corp., 112 So. 841.  

In Sallas v. State, 124 So. 27, we held that: "The fact that 
Atlantic and Jacksonville Beaches have been made 
public highways by legislative enactment in no way 
modifies or restricts the use and right of the pedestrian 
public in the use of them for lawful purposes, and we think 
that right equal to, if not superior to, that of the motorist. 
Bathing and recreation constitute the primary use of most 
of our beaches."  

See also Town of Atlantic Beach v. Oosterhoudt, 172 So. 
687.  

"The title of the owner of lands abutting on the ocean 
extends to high-water mark, and such owner's riparian or 
littoral rights are those allowed by law in the use of the 
waters and of the beach or shore between high and low 
water mark. Such uses include access to the water from 
the abutting property over the beach or shore, and, in 
common with the public, the rights of bathing, fishing, and 
navigation in the waters subject to appropriate valid 
governmental regulations. While the primitive uses of the 
beach or shore are purposes incident to the use of the 
water of the ocean for bathing, fishing and navigation, the 
sovereign state may in the interest of the general welfare 
authorize the beach or shore to be appropriately used as 
a public highway, subject to a reasonable use of the 
beach or shore for its primary public purposes and 
subject to lawful governmental regulation." Adams v. 
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Elliott, 174 So. 731.  

There is probably no custom more universal, more 
natural or more ancient, on the sea-coasts, not only of the 
United States, but of the world, than that of bathing in the 
salt waters of the ocean and the enjoyment of the 
wholesome recreation incident thereto. The lure of the 
ocean is universal; to battle with its refreshing breakers a 
delight. Many are they who have felt the life-giving touch 
of its healing waters and its clear dust-free air. Appearing 
constantly to change, it remains ever essentially the 
same. This primeval quality appeals to us. "Changeless 
save to thy wild waves play, time writes no wrinkles on 
thine azure brow; such as creation's dawn beheld, thou 
rollest now." The attraction of the ocean for mankind is as 
enduring as its own changelessness. The people of 
Florida -- a State blessed with probably the finest bathing 
beaches in the world -- are no exception to the rule.  

Skill in the art of swimming is common amongst us. We 
love the oceans which surround our State. We, and our 
visitors, too, enjoy bathing in their refreshing waters. The 
constant enjoyment of this privilege of thus using the 
ocean and its fore-shore for ages without dispute should 
prove sufficient to establish it as an American common-
law right, similar to that of fishing in the sea, even if this 
right had not come down to us as a part of the English 
common law, which it undoubtedly has. See Brickell v. 
Trammell, 82 So. 221. Private ownership stops at high-
water mark. The State holds the fore-shore in trust for its 
people for the purposes of navigation, fishing and 
bathing. It is difficult, indeed to imagine a general and 
public right of fishing in the sea, and from the shore, 
unaccompanied by a general right to bathe there, and of 
access thereto over the fore-shore for that purpose. 
Universal and habitual practice in England and America 
for many years has established this right, and it is also 
recognized by a statute which we will presently quote. 
Small inland streams and lakes, which are not navigable 
and not subject to the tides, may under certain 
circumstances become private property to all intents and 
purposes. But not so the sea, or its shore.  

 Section 32 of the Charter of the Town of Neptune Beach 
(Chapter 15356, Special Acts 1931, Laws of Florida) 
provides:  

"* * * The ocean beach from low water mark to the 
bulkhead line and between the north and south limits of 
said Town is hereby declared to be a public highway and 
the Town is hereby given jurisdiction and control over the 
same."  

Presumably the "bulkhead line" is located substantially 

along the high-water mark line. No town ordinances are 
invoked here.  

Section 1, Chapter 10486, Special Acts of 1925, Laws of 
Florida, reads as follows:  

"That the beach of the Atlantic Ocean between high and 
low water mark, within the confines of Duval County, 
Florida, be and the same are hereby made and declared 
a public highway, but subject to the paramount right of 
the public to use the same for bathing and recreation. 
That as such highway the said beach shall be under the 
supervision and control of the Board of County 
Commissioners of Duval County, Florida, and within the 
limitations herein, shall be subject to the laws of the State 
with reference to highways. Provided, however, that 
nothing in this Act shall be construed as prohibiting racing 
thereon as shall not be in violation of law, nor of the use 
thereof for flying machines. That the use of said beach for 
racing, or for flying machines, shall be under such rules 
and regulations as shall be prescribed for the protection 
of the public, and of life and property, by the Board of 
County Commissioners of said County. Provided, further, 
that nothing in this Act shall affect that part of said beach 
within the corporate limits of the City of Jacksonville 
Beach." (Italics supplied.)  

Under the terms of an Act (Sec. 35, Chapter 13907, 
Special Acts 1929, Laws of Florida) practically identical 
with the pertinent provision of the charter of the Town of 
Neptune Beach (Sec. 32, Chapter 15356, supra), this 
Court in Town of Atlantic Beach v. Oosterhoudt, supra, 
held that the town was entitled to exclude vehicular traffic 
from parts of the beach for certain hours during week-
days of the vacation season.  

The beach of the Atlantic Ocean between high and low 
water marks is the property of the State, held in trust for 
the use of all the people of the State. Ferry Pass 
Inspectors, etc., Ass'n. v. White River Inspectors, etc., 
Ass'n., 48 So. 643,; Deering v. Martin, 116 So. 54; 
Brickell v. Trammell, 82 So. 221[;] Merrill Stevens Co. v. 
Durkee, 57 So. 428; Symmes v. Prairie Pebble 
Phosphate Co., 60 So. 223; Ex parte Powell, 70 So. 392; 
Thieson v. Gulf F. & A.R. Co., 78 So. 491; State ex rel. 
Ellis v. Gerbing, 47 So. 353; Pembroke v. Peninsular 
Terminal Co., 146 So. 249; State ex rel. Landis v. 
Rosenthal, 148 So. 769.  

The primary uses of most of the beaches have always 
been bathing, recreation, fishing and navigation. Adams 
v. Elliott, supra; Sallas v. State, supra. These primary 
uses are subject to lawful regulation by the sovereign 
state in the interest of the public, and subject to the 
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authority of Congress as to commerce and navigation. 
The sovereign state may in the interest of the general 
welfare authorize the beach or shore to be appropriately 
used as a public highway. And most of our Florida 
beaches, when the tide is out, afford marvelously perfect 
highways, which are obliterated and re-built twice each 
day by the unseen hand of the Almighty. However, we 
are of the opinion that such an authorization for highway 
uses must be subject to a reasonable use of the beach or 
shore for its primary and long-established public 
purposes, for which the State holds it in trust, and subject 
to lawful governmental regulations.  

For the above reasons we hold that the right of the public 
to use the beach for bathing and recreational purposes is 
superior to that of the motorists driving automobiles 
thereon. If follows that the charge of the court above 
quoted was erroneous.  

*** 

We are also of the opinion, for the reasons above stated, 
that the rights of bathers on this ocean beach, even 
though it be also a public highway, are superior to the 
rights of motorists traveling thereon, and that therefore 
the court's charge on that subject was erroneous.  

While persons using the beach for bathing purposes, or 
for recreation, should not needlessly or carelessly expose 
themselves to danger, and needlessly or carelessly get 
in the way of automobiles, which have the right, in the 
exercise of due care, to use the beach as a highway, 
motorists should recognize that bathers have the "right of 
way" to the use of the beach, not only for access to and 
from the water, but for reclining on the beach near the 
water's edge for rest and recreation between their dips in 
the surf, and motorists should at all times exercise a high 
degree of care to avoid injuring bathers and pedestrians 
who are using the beach for legitimate bathing and 
recreation purposes. On the other hand, bathers should 
not sit, nor loiter, nor idly stand, in the lane of automobile 
traffic, which is usually some yards back from the water. 
In other words, they should not take advantage of their 
superior but not exclusive right to the use and enjoyment 
of the ocean beach. See Sallas v. State, , 124 So. 27.  

For these reasons, the judgment of the court below must 
be reversed and the cause remanded for a new trial.  
 

 
End of Document 
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Opinion 
 

McGEE, Chief Judge. 

Gregory P. Nies and Diane S. Nies ("Plaintiffs") 
purchased an oceanfront property ("the Property") in 
Defendant Town of Emerald Isle ("the Town") in June of 
2001. Plaintiffs had been vacationing in the Town from 
their home in New Jersey since 1980. Plaintiffs filed this 
matter alleging the inverse condemnation taking of the 
Property by the Town. 

I. 

"Generally speaking, state law defines property 
interests[.]" Stop the Beach Renourishment, Inc. v. 
Florida Dept. of Environmental Protection, 560 U.S. 702, 
707-08 (2010) (citations omitted). North Carolina's ocean 
beaches are made up of different sections, the 
delineation of which are important to our decision. 
Fabrikant v. Currituck Cty., 621 S.E.2d 19, 22 (N.C. App. 
2005). The "foreshore," or "wet sand beach," is the 
portion of the beach covered and uncovered, diurnally, by 
the regular movement of the tides. Id. The landward 
boundary of the foreshore is the mean high water mark. 
"Mean high water mark" is not defined by statute in North 
Carolina, but our Supreme Court has cited to a decision 
of the United States Supreme Court in discussing the 
meaning of the "mean" or "average high-tide." Fishing 
Pier, Inc. v. Town of Carolina Beach, 177 S.E.2d 513, 516 

 

1 This time period is used because there is "'a periodic variation 
in the rise of water above sea level having a period of 18.6 
years[.]'" Id. 

(N.C. 1970). The United States Supreme Court decision 
cited by Fishing Pier defined "mean high tide" as the 
average of all high tides over a period of 18.6 years. 
Borax Consol. v. City of Los Angeles, 296 U.S. 10, 26-27 
(1935).1 

The "dry sand beach" is the portion of the beach landward 
of the mean high water mark and continuing to the high 
water mark of the storm tide. Fabrikant, 621 S.E.2d at 22. 
The landward boundary of the dry sand beach will 
generally be the foot of the most seaward dunes, if dunes 
are present; the regular natural vegetation line, if natural 
vegetation is present; or the storm debris line, which 
indicates the highest regular point on the beach where 
debris from the ocean is deposited at storm tide. 
Travelling further away from the ocean past the dry sand 
beach one generally encounters dunes, vegetation, or 
some other landscape that is not regularly submerged 
beneath the salt waters of the ocean. 

The seaward boundary of private beach ownership in 
North Carolina is set by statute: 

 (a) The seaward boundary of all property within the 
State of North Carolina, not owned by the State, 
which adjoins the ocean, is the mean high water 
mark. Provided, that this section shall not apply 
where title below the mean high water mark is or has 
been specifically granted by the State. 

 (b) Notwithstanding any other provision of law, no 
agency shall issue any rule or regulation which 
adopts as the seaward boundary of privately owned 
property any line other than the mean high water 
mark. The mean high water mark also shall be used 
as the seaward boundary for determining the area of 
any property when such determination is necessary 
to the application of any rule or regulation issued by 
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any agency. 
N.C. Gen. Stat. § 77-20 (2013). 

None of these natural lines of demarcation are static, as 
the beaches are continually changing due to erosion or 
accretion of sand, whether through the forces of nature 
or through human intervention. Furthermore, the State 
may acquire ownership of public trust dry sand ocean 
beach if public funds are used to raise that land above 
the mean high water mark: 

Notwithstanding the other provisions of this section, 
the title to land in or immediately along the Atlantic 
Ocean raised above the mean high water mark by 
publicly financed projects which involve hydraulic 
dredging or other deposition of spoil materials or 
sand vests in the State. Title to such lands raised 
through projects that received no public funding 
vests in the adjacent littoral proprietor. All such 
raised lands shall remain open to the free use and 
enjoyment of the people of the State, consistent with 
the public trust rights in ocean beaches, which rights 
are part of the common heritage of the people of this 
State. 

N.C. Gen. Stat. § 146-6(f) (2013) (emphasis added). 

The Town, from time to time, has engaged in beach 
"nourishment" projects. The purpose of these projects 
has been to control or remediate erosion of the Town's 
beaches. The Town embarked on one such project in 
2003 ("the Project"). According to Plaintiffs, the result of 
the Project was an extension of the dry sand beach from 
Plaintiffs' property line — the pre-Project mean high water 
mark — to a new mean high water mark located seaward 
of their property line. Therefore, the State now owns dry 
sand beach — which it holds for the public trust — 
between Plaintiffs' property line and the current mean 
high water mark — which no longer represents Plaintiffs' 
property line. 

*** 

Plaintiffs, along with other property owners not parties to 
this appeal, filed this action on 9 December 2011. The 
complaint alleged, inter alia, violation of the Takings 
Clause of the Fifth Amendment of the United States 
Constitution. The Town moved for summary judgment on 
25 July 2014. Summary judgment in favor of the Town 
was granted by order entered 26 August 2014, and 
Plaintiffs' action was dismissed. Plaintiffs appeal. 

II. 

Plaintiffs' sole argument on appeal is that the trial court 
erred in granting summary judgment in favor of the Town 

because the contested ordinances effected a taking of 
the Property in violation of the Takings Clause of the Fifth 
Amendment. In support of their argument, Plaintiffs 
contend that the dry sand ocean beach portion of their 
property is not subject to public trust rights. 

Summary judgment is appropriate when "the 
pleadings, depositions, answers to interrogatories, 
and admissions on file, together with the affidavits, if 
any, show that there is no genuine issue as to any 
material fact and that any party is entitled to a 
judgment as a matter of law." N.C.G.S. § 1A—1, 
Rule 56(c) (2013). We review de novo an order 
granting summary judgment. 

Falk v. Fannie Mae, 766 S.E.2d 271, 275 (N.C. 2014) 
(citation omitted). We affirm the ruling of the trial court. 

III. 

Plaintiffs first argue that privately owned dry sand 
beaches in North Carolina are not subject to the public 
trust doctrine. We disagree. 

Our Supreme Court has noted that "the law involving the 
public trust doctrine has been recognized . . . as having 
become unnecessarily complex and at times conflicting." 
Gwathmey v. State of North Carolina, 464 S.E.2d 674, 
688 (N.C. 1995). The public trust doctrine is a creation of 
common law. Fabrikant, 621 S.E.2d at 27. Our General 
Assembly has codified recognition of the continuing legal 
relevance of common law in the State: 

N.C.G.S. § 4-1 provides: 

All such parts of the common law as were heretofore 
in force and use within this State, or so much of the 
common law as is not destructive of, or repugnant to, 
or inconsistent with, the freedom and independence 
of this State and the form of government therein 
established, and which has not been otherwise 
provided for in whole or in part, not abrogated, 
repealed, or become obsolete, are hereby declared 
to be in full force within this State. 

Gwathmey, 464 S.E.2d at 679. 

[T]he "common law" to be applied in North Carolina 
is the common law of England to the extent it was in 
force and use within this State at the time of the 
Declaration of Independence; is not otherwise 
contrary to the independence of this State or the form 
of government established therefor; and is not 
abrogated, repealed, or obsolete. N.C.G.S. § 4-1. 
Further, much of the common law that is in force by 
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virtue of N.C.G.S. § 4-1 may be modified or repealed 
by the General Assembly, except that any parts of 
the common law which are incorporated in our 
Constitution may be modified only by proper 
constitutional amendment. 

Id. (emphasis added); see also Shively v. Bowlby, 152 
U.S. 1, 14 (1894) ("The common law of England upon this 
subject, at the time of the emigration of our ancestors, is 
the law of this country, except so far as it has been 
modified by the charters, constitutions, statutes, or 
usages of the several colonies and states, or by the 
constitution and laws of the United States."). The General 
Assembly has the power to make or amend laws so long 
as those laws do not offend the constitutions of our State 
or the United States. As our Supreme Court has 
recognized: 

"(U)nder our Constitution, the General Assembly, so 
far as that instrument is concerned, is possessed of 
full legislative powers unless restrained by express 
constitutional provision or necessary implication 
therefrom." Absent such constitutional restraint, 
questions as to public policy are for legislative 
determination. When the constitutionality of a statute 
is challenged, "every presumption is to be indulged 
in favor of its validity." 

Martin v. Housing Corp., 175 S.E.2d 665, 671 (N.C. 1970) 
(citations omitted). 

This Court has recognized both public trust lands and 
public trust rights as codified by our General Assembly: 

The public trust doctrine is a common law principle 
providing that certain land associated with bodies of 
water is held in trust by the State for the benefit of 
the public. As this Court has held, "public trust rights 
are 'those rights held in trust by the State for the use 
and benefit of the people of the State in common. . . 
. . They include, but are not limited to, the right to 
navigate, swim, hunt, fish and enjoy all recreational 
activities in the watercourses of the State and the 
right to freely use and enjoy the State's ocean and 
estuarine beaches and public access to the 
beaches.'" Friends of Hatteras Island Nat'l Historic 
Maritime Forest Land Trust for Pres., Inc. v. Coastal 
Res. Comm'n, 452 S.E.2d 337, 348 (N.C. App. 1995) 
(emphasis omitted) (quoting N.C. Gen. Stat. § 1-45.1 
(1994)). 

Fabrikant, 621 S.E.2d at 27 (citation omitted). Public trust 
rights are associated with public trust lands, but are not 
inextricably tied to ownership of these lands. For 

example, the General Assembly may convey ownership 
of public trust land to a private party, but will be 
considered to have retained public trust rights in that land 
unless specifically relinquished in the transferring 
legislation by "the clearest and most express terms." 
Gwathmey, 464 S.E.2d at 684. Public trust rights are also 
attached to public trust resources which, according to our 
General Assembly, may include both public and private 
lands: 

"public trust resources" means land and water areas, 
both public and private, subject to public trust rights 
as that term is defined in G.S. 1-45.1. 

N.C. Gen. Stat. § 113-131(e) (2013) (emphasis added). 
As noted above, N.C. Gen. Stat. § 1-45.1 defined public 
trust rights as including the "right to freely use and enjoy 
the State's ocean and estuarine beaches and public 
access to the beaches." Fabrikant, 621 S.E.2d at 27 
(citation and quotation marks omitted). This Court has 
adopted the N.C. Gen. Stat. § 1-45.1 definition of public 
trust rights. Id. 

Concerning "ocean beaches," the General Assembly has 
found: 

The public has traditionally fully enjoyed the State's 
beaches and coastal waters and public access to 
and use of the beaches and coastal waters. The 
beaches provide a recreational resource of great 
importance to North Carolina and its citizens and this 
makes a significant contribution to the economic 
well-being of the State. The General Assembly finds 
that the beaches and coastal waters are resources 
of statewide significance and have been customarily 
freely used and enjoyed by people throughout the 
State. 

N.C. Gen. Stat. § 113A-134.1(b) (2013). The General 
Assembly considers access to, and use of, ocean 
beaches to be a public trust right. N.C. Gen. Stat. § 1-
45.1; N.C. Gen. Stat. § 113A-134.2 (2013). This Court 
has indicated its agreement. Fabrikant, 621 S.E.2d at 27. 

N.C. Gen. Stat. § 77-20(e) defines "ocean beaches" as 
follows: 

"[O]cean beaches" means the area adjacent to the 
ocean and ocean inlets that is subject to public trust 
rights. This area is in constant flux due to the action 
of wind, waves, tides, and storms and includes the 
wet sand area of the beach that is subject to regular 
flooding by tides and the dry sand area of the beach 
that is subject to occasional flooding by tides, 
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including wind tides other than those resulting from 
a hurricane or tropical storm. The landward extent of 
the ocean beaches is established by the common 
law as interpreted and applied by the courts of this 
State. Natural indicators of the landward extent of 
the ocean beaches include, but are not limited to, the 
first line of stable, natural vegetation; the toe of the 
frontal dune; and the storm trash line. 

 N.C. Gen. Stat. § 77-20(e) (emphasis added). Having 
attempted to define "ocean beaches," N.C. Gen. Stat. § 
77-20(d) further states the position of the General 
Assembly that the public trust portions of North Carolina 
ocean beaches include the dry sand portions of those 
beaches: 

The public having made frequent, uninterrupted, and 
unobstructed use of the full width and breadth of the 
ocean beaches of this State from time immemorial, 
this section shall not be construed to impair the right 
of the people to the customary free use and 
enjoyment of the ocean beaches, which rights 
remain reserved to the people of this State under the 
common law and are a part of the common heritage 
of the State recognized by Article XIV, Section 5 of 
the Constitution of North Carolina. These public trust 
rights in the ocean beaches are established in the 
common law as interpreted and applied by the courts 
of this State. 

N.C. Gen. Stat. § 77-20(d). N.C. Gen. Stat. § 77-20 was 
last amended in 1998, before Plaintiffs purchased the 
Property. 

The Executive Branch, through a 1996 opinion of the 
Attorney General, also adopted this assessment. 

Because the public ownership stops at the high 
water line, the public must either be in the water or 
on the dry sand beach when the tide is high. The 
term "dry sand beach" refers to the flat area of sand 
seaward of the dunes or bulkhead which is flooded 
on an irregular basis by storm tides or unusually high 
tides. It is an area of private property which the State 
maintains is impressed with public rights of use 
under the public trust doctrine and the doctrine of 
custom or prescription. 

Opinion of Attorney General Re: Advisory Opinion Ocean 
Beach Renourishment Projects, N.C.G.S. § 146-6(f), 
1996 N.C. AG LEXIS 55, *2 (Oct. 15, 1996) ("Advisory 
Opinion") (emphasis added) (citation omitted); See also 
15A N.C.A.C. 7M.0301 (2015) (wherein the Department 
of Environment and Natural Resources expresses a 
similar view). 

The General Assembly has made clear its understanding 
that at least some portion of privately-owned dry sand 
beaches are subject to public trust rights. The General 
Assembly has the power to make this determination 
through legislation, and thereby modify any prior common 
law understanding of the geographic limits of these public 
trust rights. Gwathmey, 464 S.E.2d at 679. 

There is, however, potential ambiguity in the definition of 
"ocean beaches" provided in N.C. Gen. Stat. § 77-20(e): 

The landward extent of the ocean beaches is 
established by the common law as interpreted and 
applied by the courts of this State. Natural indicators 
of the landward extent of the ocean beaches include, 
but are not limited to, the first line of stable, natural 
vegetation; the toe of the frontal dune; and the storm 
trash line. 

N.C. Gen. Stat. § 77-20(e). A thorough search of the 
opinions of this Court and our Supreme Court fails to 
uncover any holding establishing the landward extent of 
North Carolina's ocean beaches. Further, it is not clear 
that any North Carolina appellate court has specifically 
recognized the dry sand portion of our ocean beaches as 
subject to public trust rights. In Concerned Citizens, this 
Court, in dicta, discussed the public trust doctrine 
relative to privately owned property in the following 
manner: 

Finally, we note that in its joint brief plaintiffs and 
plaintiff-intervenor rely heavily on the "public trust 
doctrine." They argue that holding our State's 
beaches in trust for the use and enjoyment of all our 
citizens would be meaningless without securing 
public access to the beaches. However, plaintiffs cite 
no North Carolina case where the public trust 
doctrine is used to acquire additional rights for the 
public generally at the expense of private property 
owners. We are not persuaded that we should 
extend the public trust doctrine to deprive individual 
property owners of some portion of their property 
rights without compensation. 

Concerned Citizens v. Holden Beach Enterprises, 381 
S.E.2d 810, 815 (N.C. App. 1989) (Concerned Citizens 
I), rev'd, Concerned Citizens v. Holden Beach 
Enterprises, 404 S.E.2d 677 (1991). However, our 
Supreme Court reversed this Court's opinion in 
Concerned Citizens on different grounds and expressly 
disavowed the above dicta: 

We note dicta in the Court of Appeals opinion to the 
effect that the public trust doctrine will not secure 
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public access to a public beach across the land of a 
private property owner. Concerned Citizens v. 
Holden Beach Enterprises, 381 S.E.2d at 815. As 
the statement was not necessary to the Court of 
Appeals opinion, nor is it clear that in its unqualified 
form the statement reflects the law of this state, we 
expressly disavow this comment. 

Concerned Citizens v. Holden Beach Enterprises, 404 
S.E.2d 677, 688 (1991) (Concerned Citizens II). 

We acknowledge both the long-standing customary right 
of access of the public to the dry sand beaches of North 
Carolina2 as well as current legislation mandating such. 
See N.C. Gen. Stat. § 77-20. It is unclear from prior North 
Carolina appellate opinions whether the common law 
doctrine of custom is recognized as an independent 
doctrine in North Carolina, or whether long-standing 
"custom" has been used to help determine where and 
how the public trust doctrine might apply in certain 
circumstances. The General Assembly apparently 
considers "custom" as a factor in determining the reach 
of public trust rights in North Carolina. See N.C. Gen. 
Stat. § 77-20(d). Our Attorney General, at least in 1996, 
was of the opinion that the doctrine of custom operated 
to preserve public access to North Carolina's dry sand 
beaches. Advisory Opinion, 1996 N.C. AG LEXIS 55, *2. 
In any event, we take notice that public right of access to 
dry sand beaches in North Carolina is so firmly rooted in 
the custom and history of North Carolina that it has 
become a part of the public consciousness. Native-born 
North Carolinians do not generally question whether the 
public has the right to move freely between the wet sand 
and dry sand portions of our ocean beaches. Though 
some states, such as Plaintiffs' home state of New 
Jersey, recognize different rights of access to their ocean 
beaches, no such restrictions have traditionally been 
practiced in North Carolina. See Kalo, The Changing 
Face of the Shoreline, 78 N.C. L. REV. at 1876-77 ("[O]ut-
of-state buyers came from areas with different customs 
and legal traditions. Many of these buyers came from 
states, like New Jersey, where dry sand beaches were 
regarded as private or largely private. Consequently, 
many of them brought their expectations of privacy with 
them to North Carolina. The customs and traditions of 
North Carolina, however, are not necessarily those of 
New Jersey, Virginia, or Massachusetts."). 

 

2 Though the issue of historical right of public access to the dry 
sand beaches was not fully argued below, and is not extensively 
argued on appeal, it is unchallenged that the Town had allowed 
public access on privately-owned dry sand beaches since its 
incorporation. The statement of our General Assembly that the 

N.C. Gen. Stat. § 77-20 establishes that some portion, at 
least, of privately-owned dry sand beaches are subject to 
public trust rights. Lacking further guidance from prior 
opinions of our appellate courts, we must determine the 
geographic boundary of public trust rights on privately-
owned dry sand beaches. We adopt the test suggested 
in N.C. Gen. Stat. § 77-20(e): "Natural indicators of the 
landward extent of the ocean beaches include, but are 
not limited to, the first line of stable, natural vegetation; 
the toe of the frontal dune; and the storm trash line." Id. 
We adopt this test because it most closely reflects what 
the majority of North Carolinians understand as a "public" 
beach. See, e.g., Joseph J. Kalo, The Changing Face of 
the Shoreline: Public and Private Rights to the Natural 
and Nourished Dry Sand Beaches of North Carolina, 78 
N.C. L. REV. 1869, 1877 (2000) ("the custom of the dry 
sand beaches being open to public trust uses has a long 
history in North Carolina"). We hold that the "ocean 
beaches" of North Carolina include both the wet sand 
beaches — generally, but not exclusively, 
publically owned — and the dry sand beaches — 
generally, but not exclusively, privately owned. 

For the purposes of N.C. Gen. Stat. § 77-20, the landward 
boundary of North Carolina ocean beaches is the 
discernable reach of the "storm" tide. This boundary 
represents the extent of semi-regular submersion of land 
by ocean waters sufficient to prevent the seaward 
expansion of frontal dunes, or stable, natural vegetation, 
where such dunes or vegetation exist. Where both frontal 
dunes and natural vegetation exist, the high water mark 
shall be the seaward of the two lines. Where no frontal 
dunes nor stable, natural vegetation exists, the high 
water mark shall be determined by some other 
reasonable method, which may involve determination of 
the "storm trash line" or any other reliable indicator of the 
mean regular extent of the storm tide. The ocean 
beaches of North Carolina, as defined in N.C. Gen. Stat. 
§ 77-20(e) and this opinion, are subject to public trust 
rights unless those rights have been expressly 
abandoned by the State. See Gwathmey,  464 S.E.2d at 
684. 

The limits of the public's right to use the public trust dry 
sand beaches are established through appropriate use of 
the State's police power. As the United States Supreme 
Court has stated: 

"public ha[s] made frequent, uninterrupted, and unobstructed 
use of the full width and breadth of the ocean beaches of this 
State from time immemorial," N.C. Gen. Stat. § 77-20(d), is also 
uncontested by Plaintiffs. See also [***21]  N.C. Gen. Stat. § 
113A-134.1(b); N.C. Gen. Stat. § 146-6(f). 
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Where the State seeks to sustain regulation that 
deprives land of all economically beneficial use, we 
think it may resist compensation only if the logically 
antecedent inquiry into the nature of the owner's 
estate shows that the proscribed use interests were 
not part of his title to begin with. This accords, we 
think, with our "takings" jurisprudence, which has 
traditionally been guided by the understandings of 
our citizens regarding the content of, and the State's 
power over, the "bundle of rights" that they acquire 
when they obtain title to property. It seems to us that 
the property owner necessarily expects the uses of 
his property to be restricted, from time to time, by 
various measures newly enacted by the State in 
legitimate exercise of its police powers; "[a]s long 
recognized, some values are enjoyed under an 
implied limitation and must yield to the police power." 

Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 
1027  (1992) (citations omitted). 

The right to prevent the public from enjoying the dry sand 
portion of the Property was never part of the "bundle of 
rights" purchased by Plaintiffs in 2001. Because Plaintiffs 
have no right to exclude the public from public trust 
beaches, those portions of the Ordinances regulating 
beach driving, even if construed as ordinances "allowing" 
beach driving, cannot effectuate a Fifth Amendment 
taking. 

**** 

 We affirm the judgment of the trial court. 

AFFIRMED. 

Judges ELMORE and DAVIS concur. 
 

 
End of Document 



Page 27 of 52 
Opinion of Justices 

   

Opinion of Justices 

Supreme Judicial Court of Massachusetts 

June 27, 1974  

No Number in Original
 

Reporter 
365 Mass. 681 *; 313 N.E.2d 561 **; 1974 Mass. LEXIS 582 ***

Opinion of the Justices to the House of Representatives 

Judges: G. Joseph Tauro, Paul C. Reardon, Francis J. 
Quirico, Robert Braucher, Edward F. Hennessey, 
Herbert P. Wilkins. Mr. Justice Kaplan did not participate 
in this opinion.  

Opinion 
 

*** 

To the Honorable the House of Representatives of the 
Commonwealth of Massachusetts: 

The Justices of the Supreme Judicial Court respectfully 
submit this reply to the question set forth in an order 
adopted by the House on May 8, 1974, and transmitted 
to us on May 10, 1974. The order recites the pendency 
before the General Court of a bill, a copy of which has 
been transmitted to us with the order. The bill is entitled, 
"An Act authorizing public right-of-passage along certain 
coastline of the Commonwealth" (House No. 481). 

The bill declares that the reserved interests of the public 
in the land along the coastline between the mean high 
water line and the extreme low water line include a "public 
on-foot free right-of-passage." This "right-of-passage" is 
only to be exercised after sunrise and before one-half 
hour after sunset and is not to be exercised in those areas 
designated by the Commissioner of the Department of 
Natural Resources as of critical ecological significance 
and so posted. It is not to be exercised where there exists 
a structure or enclosure authorized by law, or an 
agricultural fence enclosing livestock, if such areas are 
clearly posted. An attempt to prevent the exercise of this 
right of passage is made punishable by fine, and the 
burden of proof in any action concerning the exclusion of 
the exercise of the right is to be on the party seeking to 
exclude or limit it. Interference with or making unsafe 
such passage is made unlawful, and a civil remedy is 
provided to any person affected by such action. Littering 
while exercising the right of passage is prohibited. The 

limited tort liability of G. L. c. 21, § 17C, is extended to 
coastal owners with respect to persons exercising the 
"right-of-passage" except for injuries caused by a 
violation of the proposed act. 

 The bill further provides that it is not to be construed as 
altering existing statutory or common law property or 
personal rights or remedies. It then states that any person 
having a recorded interest in any land affected may 
"within two years from the effective date of this act" 
petition the Superior Court under G. L. c. 79 "to determine 
whether . . . the activities authorized herein constitute an 
injury for which the owner is entitled to compensation 
under said chapter 79." Finally, the bill requires the 
Commissioner of Public Works to record a notice of its 
adoption, prior to its effective date, in every county where 
coastline land is required to be recorded. He is also 
required to give such notice by publication within sixty 
days after its effective date for three consecutive weeks 
in newspapers in cities and towns containing affected 
coastal land. 

The order asserts that grave doubt exists as to the 
constitutionality of the bill if enacted into law and 
propounds the following question: 

"Would the pending Bill if enacted into law violate Article 
X of the Bill of Rights of the Constitution of the 
Commonwealth or the Fourteenth Amendment to the 
Constitution of the United States?"***  

At common law, private ownership in coastal land 
extended only as far as mean high water line. Beyond 
that, ownership was in the Crown but subject to the rights 
of the public to use the coastal waters for fishing and 
navigation. Whittlesey, Law of the Seashore, Tidewaters 
and Great Ponds (1932) xxviii-xxix. Commonwealth v. 
Roxbury, 9 Gray 451, 482-483 (1857). When title was 
transferred to private persons it remained impressed with 
these public rights. Shively v. Bowlby, 152 U.S. 1, 13 
(1893). The property inherent in the Crown in England 
was passed by charter to the Massachusetts Bay Colony 
and ultimately to the Commonwealth. Massachusetts 
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Constitution, Part II, c. 6, art. 6. See Commonwealth v. 
Roxbury, supra, at 483-484. In the 1640's, in order to 
encourage littoral owners to build wharves, the colonial 
authorities took the extraordinary step of extending 
private titles to encompass land as far as mean low water 
line or 100 rods from the mean high water line, whichever 
was the lesser measure. Storer v. Freeman, 6 Mass. 435 
(1810). This was accomplished by what has become 
known as the colonial ordinance of 1641-47, which is 
found in the 1649 codification, The Book of the General 
Lawes and Libertyes, at p. 50. "Every Inhabitant who is 
an housholder shall have free fishing and fowling in any 
great ponds, bayes, Coves and Rivers, so farr as the Sea 
ebbs and flowes, within the precincts of the towne where 
they dwell, unles the freemen of the same Town or the 
General Court have otherwise appropriated them. . . . The 
which clearly to determine, It is Declared, That in all 
Creeks, Coves and other places, about and upon 
Saltwater, where the Sea ebbs and flowes, the proprietor 
of the land adjoyning, shall have propriety to the low-
water mark, where the Sea doth not ebb above a hundred 
Rods, and not more wheresoever it ebbs further. 
Provided that such proprietor shall not by this liberty, 
have power to stop or hinder the passage of boates or 
other vessels, in or through any Sea, Creeks, or Coves, 
to other mens houses or lands." 

Although strictly the ordinance was limited to the area of 
the Massachusetts Bay Colony, it has long been 
interpreted as effecting a grant of the tidal land to all 
coastal owners in the Commonwealth. Weston v. 
Sampson, 8 Cush. 347, 353-354 (1851), and cases cited. 
The language of the ordinance well illustrates the notion, 
previously alluded to, of reserved public right. It expressly 
specifies that the public is to retain the rights of fishing, 
fowling and navigation. Notwithstanding these limitations 
and the use of such ambiguous terms as "propriety" and 
"liberty," there is ample judicial authority to the effect that 
the ordinance is properly construed as granting the 
benefitted owners a fee in the seashore to the extent 
described and subject to the public rights reserved. It is 
unnecessary to cite more than a few of the many cases 
to that effect. In Commonwealth v. Alger, 7 Cush. 53 
(1851), probably the leading case on the subject, Chief 
Justice Shaw wrote, "[The ordinance] imports not an 
easement, an incorporeal right, license, or privilege, but 
a jus in re, a real or proprietary title to, and interest in, the 
soil itself, in contradistinction to a usufruct, or an 
uncertain and precarious interest." Id. at 70. "[It created] 
a legal right and vested interest in the soil, and not a mere 
permissive indulgence, or gratuitous license, given 
without consideration, and to be revoked and annulled at 
the pleasure of those who gave it." Id. at 71. In Butler v. 

Attorney Gen. 195 Mass. 79, 83 (1907), it was said, 
"Except as against public rights, which are protected for 
the benefit of the people, the private ownership is made 
perfect," and in Boston v. Boston Port Dev. Co. 308 
Mass. 72, 78-79 (1941), this ownership in tidal land was 
deemed property of a "substantial nature." See, e.g., 
Walker v. Boston & Maine R.R. 3 Cush. 1, 21 (1849); 
Henry v. Newburyport, 149 Mass. 582, 584-585 (1889); 
Jubilee Yacht Club v. Gulf Ref. Co. 245 Mass. 60 (1923); 
Michaelson v. Silver Beach Improvement Assn. Inc. 342 
Mass. 251, 257 (1961). 

If, therefore, the right of passage authorized by the bill is, 
as it declares, merely an exercise of existing public rights, 
and not a taking of private property, it must be a natural 
derivative of the rights preserved by the colonial 
ordinance. It has been held proper to interfere with the 
private property rights of coastal owners in the tidal area 
for purposes reasonably related to the protection or 
promotion of fishing or navigation without paying 
compensation. Home for Aged Women v. 
Commonwealth, 202 Mass. 422 (1909). Crocker v. 
Champlin, 202 Mass. 437 (1909). An "on-foot right-of-
passage" is not so related to these public rights. The 
cases interpreting the right of the public in navigation all 
deal with the use in boats or other vessels of the area 
below mean high water mark "when covered with tide 
water." Commonwealth v. Charlestown, 1 Pick. 180, 183-
184 (1822). Commonwealth v. Alger, 7 Cush. 53, 97 
(1851). Old Colony St. Ry. v. Phillips, 207 Mass. 174, 
180-181 (1911). Thus the right of passage over dry land 
at periods of low tide cannot be reasonably included as 
one of the traditional rights of navigation. 

We have frequently had occasion to declare the limited 
nature of public rights in the seashore. For example, a 
littoral owner may build on his tidal land so as to exclude 
the public completely as long as he does not 
unreasonably interfere with navigation. Compare Austin 
v. Carter, 1 Mass. 231 (1804), and Locke v. Motley, 2 
Gray 265 (1854), with Kean v. Stetson, 5 Pick. 492 
(1827). Nor do public rights extend so far as to give an 
adjoining owner the right to require a littoral owner to 
allow the tidewater to flow across the shore to the 
former's land for drainage. Henry v. Newburyport, 149 
Mass. 582, 584-585 (1889). These limitations are also 
evident in comparing Weston v. Sampson, 8 Cush. 347 
(1851), with Porter v. Shehan, 7 Gray 435 (1856), both 
written by Chief Justice Shaw. In the Weston case, the 
defendants entered upon the plaintiffs' tidal land by boat, 
and their digging for clams was held to be an exercise of 
the reserved public right of fishing. In the Porter case, 
however, it was deemed a trespass for the defendant to 
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enter and take five cords of muscle mud "consisting of 
living and dead shell fish . . . and the soil or clay in which 
they were found," and used principally as a fertilizer. 7 
Gray at 435-436. The Chief Justice wrote that this 
exceeded the public rights in fishing, and that there was 
"no right to take the soil, or fish shells, part of the soil, 
except as slight portions of the soil would necessarily and 
ordinarily be attached to shell fish, when taken." Id. at 
437. A similar contrast may be discerned in Anthony v. 
Gifford, 2 Allen 549 (1861), in which it was held that the 
reserved public rights could be exercised under a statute 
allowing any person to collect seaweed, kelp and other 
marine plants "[s]o long as they are afloat and driven or 
moved from place to place by the rising tide," id. at 550, 
but not once they had come to rest on the beach land 
owned privately by virtue of the colonial ordinance. 

We are unable to find any authority that the rights of the 
public include a right to walk on the beach. In a case 
presenting a very similar question to that raised by the 
bill, it was held that the public rights in the seashore do 
not include a right to use otherwise private beaches for 
public bathing. Butler v. Attorney Gen. 195 Mass. 79 
(1907). "We think that there is a right to swim or float in 
or upon public waters as well as to sail upon them. But 
we do not think that this includes a right to use for bathing 
purposes, as these words are commonly understood, that 
part of the beach or shore above low water mark, where 
the distance to high water mark does not exceed one 
hundred rods, whether covered with water or not. It is 
plain, we think, that under the law of Massachusetts there 
is no reservation or recognition of bathing on the beach 
as a separate right of property in individuals or the public 
under the colonial ordinance." Id. at 83-84. See 
Michaelson v. Silver Beach Improvement Assn. Inc. 342 
Mass. 251 (1961). 

We have considered an able argument made in the brief 
of one of the amici curiae that we should interpret the 
colonial ordinance as vesting in the Commonwealth the 
right to allow all significant public uses in the seashore. It 
is contended that while fishing, fowling and navigation 
may have exhausted these uses in 1647, these public 
uses change with time and now must be deemed to 
include the important public interest in recreation. 
Whatever may be the propriety of such an interpretation 
with respect to public rights in littoral land held by the 
State, compare Borough of Neptune City v. Borough of 
Avon-by-the Sea, 61 N. J. 296, 308-309 (1972), we think 
the cases we have cited make clear that the grant to 
private parties effected by the colonial ordinance has 
never been interpreted to provide the littoral owners only 
such uncertain and ephemeral rights as would result from 

such an interpretation. The rights of the public though 
strictly protected have also been strictly confined to these 
well defined areas. "[T]he only specific powers which 
have been expressly recognized as exercisable without 
compensation to private parties are those to regulate and 
improve navigation and the fisheries." Michaelson v. 
Silver Beach Improvement Assn. Inc. 342 Mass. 251, 256 
(1961). Since this is not such a project or regulation it 
cannot be considered merely a manifestation of the 
reserved rights of the public. 

It is next necessary to inquire whether the authorization 
of the right of passage provided by the bill, while not 
within the public rights reserved by the colonial 
ordinance, is nonetheless a proper exercise of 
the Commonwealth's police power and, as such, does 
not require that compensation be paid to the private 
owners. See, e.g., Massachusetts Commn. Against 
Discrimination v. Colangelo, 344 Mass. 387, 394-397 
(1962). The elusive border between the police power of 
the State and the prohibition against taking of property 
without compensation has been the subject of extensive 
litigation and commentary. See Bosselman, Callies & 
Banta, The Taking Issue (1973). But these difficulties 
need not concern us here. The permanent physical 
intrusion into the property of private persons, which the 
bill would establish, is a taking of property within even the 
most narrow construction of that phrase possible under 
the Constitutions of the Commonwealth and of the United 
States. 

***[W]ith respect to those owners as well as to those of 
recorded interests, it is a matter of serious question 
whether the method of notice to affected property owners 
is sufficient. Notice prior to the exercise of the power of 
eminent domain is constitutionally required. Appleton v. 
Newton, 178 Mass. 276, 281 (1901). The bill provides 
only constructive notice by recording and publication. A 
number of our older cases may be read to hold that such 
constructive notice is adequate. Taylor v. County 
Commrs. of Hampden, 18 Pick. 309, 311-312 (1836). 
Brock v. Old Colony R.R. 146 Mass. 194 (1888). Appleton 
v. Newton, supra, at 281-283. More recent cases of the 
United States Supreme Court, however, suggest that a 
more stringent standard is necessary to satisfy the notice 
requirements of the Fourteenth Amendment. In Walker v. 
Hutchinson, 352 U.S. 112 (1956), the court found that 
notice by publication was insufficient to meet the 
proper due process standard in a condemnation 
proceeding. The same was found true of more extensive 
publication, together with posting in the vicinity of the 
condemned property, in Schroeder v. City of New York, 
371 U.S. 208 (1962). In both of these cases the court 
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applied the notice standard articulated in Mullane v. 
Central Hanover Bank & Trust Co. 339 U.S. 306 (1950), 
in which it was said that what was required was "notice 
reasonably calculated, under all the circumstances, to 
apprise interested parties of the pendency of the action 
and afford them an opportunity to present their 
objections." Id. at 314. 

The notice provisions of the bill fall short of this standard. 
As was noted in the above cited cases, publication is 
inadequate when the names and addresses of the 
affected persons are available. Walker v. Hutchinson, 
supra, at 116. Schroeder v. City of New York, supra, at 
212-213. "It is common knowledge that mere newspaper 
publication rarely informs a landowner of proceedings 
against his property." Walker v. Hutchinson, supra, at 
116. The recording of notice, which the bill would require, 
does not significantly increase the likelihood that the 
taking will come to the attention of affected owners before 
the two-year period expires. First, since there is no 
requirement that the notice be indexed or recorded on the 
certificate of registration of registered land, such notice 
will not be specifically directed to the affected land. 
Second, even if this were not the case, owners rarely 
have recourse to the registries of deeds other than on the 
sale or purchase of real estate. It is unlikely that any but 
a very few of the affected littoral owners would have 
occasion to come into contact with the recorded notices. 
Since individual personal notice is possible in most cases 
merely by obtaining the necessary names and addresses 
of the appropriate parties from the local assessors of the 
cities and towns where the land is located, the procedure 
prescribed in the bill would not comport with due process. 

For all of the above reasons we believe the bill if enacted 
into law would violate art. 10 of the Declaration of Rights 
of the Massachusetts Constitution, and the Fourteenth 
Amendment to the Constitution of the United States. The 
foregoing discussion, however, is intended to give 
indication of the alterations necessary to render the bill 
constitutionally adequate. 

We answer the question "Yes." 

Mr. Justice Kaplan did not participate in this opinion.  
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vs. MARIANAS PUBLIC LAND CORPORATION, AIBIC 
INTERNATIONAL CORPORATION, et al., 
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Opinion 
 
 

 BEFORE: DELA CRUZ, Chief Justice, VILLAGOMEZ 
and BORJA, Justices. 

VILLAGOMEZ, Justice: 

The issue before us is whether the trial court erroneously 
dismissed plaintiff's complaint under Rule 12(b)(6), 
Com.R.Civ.P., failure to state a claim upon which relief 
can be granted.1 The complaint set forth three separate 
causes of action. Since appellant assigns error to the 
dismissal of all three causes of action, each of them is 
separately discussed below. 

 
 BACKGROUND 

A. The Lease Agreement 

On March 15, 1988, Marianas Public Land Corporation 
("MPLC") leased to AIBIC International Corporation 
("AIBIC") Lot No. 004 I 40, containing an area of 40,827 
square meters, more or less. The land is situated in San 
Antonio, Saipan, and is adjacent to the lagoon. The lease 
term is 25 years, with an option to extend for an additional 
15 years, subject to legislative approval. Under the lease 
agreement, lessee will pay a fixed annual rental plus a 

 

1 The dismissal of a complaint pursuant to Com.R.Civ.P. 
12(b)(6), for failure to state a claim, raises a question of law 
which we review de novo. Govendo v. Micronesian Garment 
Mfg., Inc., 2 N. Mar. I. 270 (N.M.I. 1991). 

percentage of its gross receipts. 

MPLC did not conduct any public hearing regarding the 
proposed lease prior to its execution. 

The purpose of the lease agreement is for AIBIC to 
construct and operate a first-class hotel complex with at 
least 250 rooms. The lease agreement does not provide 
that AIBIC may not build any permanent structure within 
150 feet of the high water mark. It only provides that 
AIBIC shall comply with all Commonwealth laws. 

MPLC is a public corporation created under Article XI, 
Section 4 of the NMI Constitution, entrusted with the 
management and disposition of public lands. 2 

B. The Complaint 

On March 2, 1990, Roger S. Govendo ("Govendo"), a 
minor represented by a court appointed guardian ad 
litem, filed a complaint against MPLC, AIBIC, and the 
CNMI Government. The complaint asked the court to (1) 
declare the lease agreement null and void; (2) order 
AIBIC to vacate the land and remove its fence; (3) require 
MPLC and the government to use the land only for public 
purposes; and (4) require public and legislative 
participation in future decision making processes 
regarding public land. 

Govendo's prayer for relief is based on three causes of 
action. 

*** 

In his third cause of action, Govendo alleges that the 
hotel project will result in unsanitary conditions caused by 
overburdened utilities (e.g. inadequate sewer and water 

2 Public lands belong collectively to the people of the 
Commonwealth who are of Northern Marianas descent. 
Constitution Article XI, Section 1. Section 4(a), provides for a 
board of directors to direct the affairs of MPLC. Section 4(c), 
provides that "the directors shall be held to strict standards of 
fiduciary care." 
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services) which would deprive him of his constitutional 
right to a clean and healthful public environment. 

C. Motion to Dismiss 

MPLC and AIBIC moved to dismiss the complaint for 
failure to state a claim, pursuant to Rule 12(b)(6). As to 
the first cause of action, they argued that the complaint 
alleged mere conclusions without alleging the facts upon 
which those conclusions were based. 

*** 

With respect to the third cause of action, the defendants 
contended that the allegations contained speculations 
and opinions as to what plaintiff believes may result once 
the hotel is constructed and thus do not constitute 
allegations of fact. 

 D. Trial Court's Decision 

The trial court granted the motion to dismiss the 
complaint. Govendo timely appealed. 

ANALYSIS 

*** 

III. Third Cause of Action. 

Govendo alleges that if AIBIC develops a hotel on the 
leased property, his constitutional right to a clean and 
healthful public environment.13 would be violated 
because (1) the beach area would be used almost 
exclusively by tourists, (2) the reef and lagoon would be 
destroyed in that area, (3) Saipan would become more 
crowded, (4) overburdened utilities such as sewer and 
water would cause unsanitary conditions, and (5) the 
beach area he needs for recreation purposes would be 
removed. 

*** 

The trial court has ruled (and appellees argue on appeal) 
that these allegations are speculative and do not 
constitute well-pleaded facts or state a claim upon which 
relief can be granted. We disagree. 

It is clear that Govendo and all persons affected in the 
Commonwealth have a constitutional right to a clean and 

 
13 Constitution, Article I, Section 9, as amended: 

Each person has the right to a clean and healthful public 
environment in all areas, including the land, air, and water. 

healthful public environment within the CNMI. 
Substances, objects or harmful and unnecessary 
noise pollution "may not be added to or cast upon the air 
or water by government or private activities . . . that 
adversely affect the cleanliness of the air, land or water." 
Constitutional Analysis, 24 (1986) (emphasis added). If 
this right is violated by a government agency, then a 
private person or the government, its proper agencies 
and instrumentalities, may bring an action to enjoin such 
violation and recover damages for injuries sustained.  

In addition, the court may enjoin a proposed government 
which, if allowed, would adversely and unconstitutionally 
affect the cleanliness of the air, land, or water. Whether 
the construction of a large hotel, as proposed in the lease 
agreement, would in fact cause such a result is not the 
issue before us. The issue before us is whether the 
allegations in the complaint constitute well-pleaded facts 
which state a claim upon which relief can be granted. We 
think that this cause of action does. 

It is alleged that if the hotel is built, the overburdened 
utilities would cause unsanitary conditions which would 
destroy the reef and lagoon area. The Constitution clearly 
prohibits activities that would have such adverse 
environmental results. If Govendo were to wait and see, 
it may become too late. See 13A C. Wright, A. Miller & E. 
Cooper, Federal Practice and Procedure, § 3532, at 112-
144 (2d ed. 1984). He should be given the opportunity to 
prove his allegations. Whether he proves those 
allegations or not is not crucial to a Rule 12(b)(6) motion. 
We hold that the trial court erred and we reverse the 
dismissal of this cause of action. 

 
CONCLUSION 

*** We REVERSE as to the dismissal of the third cause 
of action and REMAND the case for trial. As to all three 
causes of action, the trial court shall grant Govendo, if he 
requests, leave to amend his complaint in order to comply 
with the requirement of well-pleaded facts for the first two 
causes of action, *** and to request the proper remedy as 
to the third cause of action.*** 

 Dated this 11th day of February, 1992. 

JOSE S. DELA CRUZ, Chief Justice 

Harmful and unnecessary noise pollution, and the storage of 
nuclear or radioactive material and the dumping or storage of 
any type of nuclear waste within the surface or submerged 
lands and waters of the Northern Mariana Islands, are 
prohibited except as provided by law. 
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RAMON G. VILLAGOMEZ, Associate Justice  
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Opinion 
 

C.J. CASTRO: 

 ANAKS Ocean View Hill Saipan Homeowners' 
Association, Ltd. ("ANAKS") appeals the Superior Court's 
judgment affirming the Zoning Board's issuance of a 
conditional use permit to Atkins Kroll Saipan, Inc. ANAKS 
contends that the Board violated notice and hearing 
requirements under the Saipan Zoning Law of 2013 
("SZL") and the Commonwealth Administrative 
Procedure Act ("APA") and that the Board's approval was 
arbitrary and capricious, ultra vires, and unconstitutional. 
We affirm the Superior Court's judgment. 

 
I. FACTS AND PROCEDURAL HISTORY 

In December 2021, Atkins Kroll Saipan, Inc. ("Atkins 
Kroll") applied for a conditional use permit to construct 
and operate a car dealership with a twenty-seven—bay 
vehicle repair facility in Puerto Rico, Saipan. The property 
is within the Mixed Commercial District, where vehicle 
sales are permitted as of right, but general vehicle repair 
requires conditional approval. The Ocean View Hill 
residential community, represented by ANAKS, borders 
the site. 

The Zoning Administrator certified the application as 
complete under SZL § 1308(b)(2) and issued a 
memorandum assessing the proposal and 
recommending conditions for the Board's consideration. 
Before the initial hearing, Atkins Kroll submitted narrative 

materials, site plans, and supporting documentation 
describing the proposed development. 

The Board first considered the application at a publicly 
noticed meeting on January 19, 2022. Notice of the 
hearing was published in the Saipan Tribune before the 
meeting. Residents of the Ocean View Hill community 
appeared and raised concerns regarding traffic, noise, 
and compatibility with the surrounding neighborhood. 
ANAKS requested more time to evaluate the proposal 
and submit further information. The Board continued the 
matter to allow Atkins Kroll to provide supplemental 
materials responsive to the concerns raised. 

On February 23, 2022, Atkins Kroll submitted 
supplemental materials, including traffic and drainage 
information. Notice of the continued hearing was 
published in the Saipan Tribune. The Board reconvened 
on March 9, 2022. During deliberations, Board members 
referenced potential community benefits of the project 
while evaluating site suitability. ANAKS, represented by 
counsel, appeared and asked for more time and a formal 
contested case hearing under the APA, 1 CMC §§ 9108-
9110. The Board continued the matter to March 18, 2022. 

At the March 18, 2022 meeting—held nine days after the 
March 9 continuation—ANAKS submitted written 
objections, including a memorandum of law and a 
technical memorandum prepared by a professional 
engineer critiquing parts of the application. Among other 
concerns, ANAKS argued that the record lacked 
sufficient technical information regarding potential noise 
and environmental impacts on the adjacent residential 
community. The materials before the Board did not 
include a quantitative noise study or predictive modeling 
of sound impacts. 

During deliberations, several Board members stated that 
environmental matters—including noise—would be 
reviewed by other regulatory agencies, including the 
Bureau of Environmental and Coastal Quality, as part of 
the permitting process. The Board declined to conduct a 
formal APA adjudicatory hearing and proceeded under 
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the public hearing procedures prescribed by the SZL. 
Nothing in the record shows the Board believed it lacked 
authority to evaluate compatibility under SZL § 702 or 
that it delegated that statutory determination to another 
agency. 

Following additional public comment and deliberation, the 
Board unanimously approved the conditional use permit 
subject to nineteen conditions addressing matters such 
as drainage, landscaping, site design, and operational 
requirements. The Board voted to approve the permit on 
April 13, 2022, and issued a written order on April 21, 
2022. 

On May 13, 2022, ANAKS petitioned the Superior Court 
for judicial review under the SZL and the APA, 1 CMC §§ 
9101-9115. ANAKS asserted that the Board did not 
provide adequate notice, denied due process, relied on 
an unqualified Zoning Administrator, and acted arbitrarily 
and capriciously in approving the permit. 

The Superior Court rejected each claim. It held that 
ANAKS received adequate notice and a meaningful 
opportunity to be heard; that the proceedings satisfied 
due process; that any alleged deficiency in the Zoning 
Administrator's qualifications did not affect the Board's 
independent authority; and that the Board acted within its 
discretion under SZL § 702 by approving the permit 
subject to conditions designed to mitigate identified 
impacts. The court also held that the Board's decision 
reflected a reasoned application of the zoning criteria 
rather than arbitrary or capricious decision-making. 

ANAKS timely appealed, renewing its procedural and 
statutory challenges and advancing a constitutional claim 
under Article I, Section 9 of the NMI Constitution. 

II. JURISDICTION 

We have jurisdiction over appeals of trial court decisions 
reviewing administrative matters. 1 CMC § 9113; Premier 
Ins. Co. v. Commonwealth Dep't of Lab., 2012 MP 16 ¶ 6. 

III. STANDARD OF REVIEW 

Judicial review of agency action under the 
Commonwealth Administrative Procedure Act ("APA") is 
limited. A reviewing court may set aside agency action 
only if it is: 

(i) arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law; 

(ii) contrary to constitutional right, power, privilege, 
or immunity; 

(iii) in excess of statutory jurisdiction, authority or 
limitations, or short of statutory rights; 

(iv) without observance of procedure required by 
law; 

(v) unsupported by substantial evidence in a case 
subject to 1 CMC §§ 9108 and 9109 or otherwise 
reviewed on the record of an agency hearing 
provided by statute; or 

(vi) unwarranted by the facts to the extent that 
the facts are subject to trial de novo by the reviewing 
court. 

1 CMC § 9112(f)(2). 

ANAKS invokes four of these grounds, asserting that the 
Board's approval of the permit was *** contrary to 
constitutional rights***. 

 ***  

Claims that the agency violated statutory, procedural, or 
constitutional requirements present questions of law, 
which we review de novo. Premier Ins. Co., 2012 MP 16 
¶ 7. 

 
IV. DISCUSSION 

ANAKS raises both procedural and substantive 
challenges to the Board's approval of the permit. We 
begin with arguments that concern the legality of the 
proceedings themselves, ANAKS' claim[] that the Board 
***violated procedural requirements as well as Article I, 
Section 9 of the NMI Constitution.  

*** 

C. The Board Did Not Violate the Right to a Clean and 
Healthful Environment 

ANAKS contends that the Zoning Board's approval of the 
conditional use permit violates Article I, Section 9 of the 
NMI Constitution, which guarantees a right to a clean and 
healthful public environment and prohibits harmful and 
unnecessary noise pollution. ANAKS argues that the 
Board's approval constitutes affirmative state action 
authorizing environmental harm, and that the Board was 
constitutionally required to deny the permit or impose 
additional protections. 

Article I, Section 9 is self-executing, but it is not 
boundless. Govendo v. Marianas Pub. Land Corp., 2 N. 
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Mar. I. 482, 502 n.16 (1992). It constrains governmental 
action that itself authorizes, facilitates, or directly creates 
a substantial and imminent risk of environmental harm 
rising to a constitutional level. See Atalig v. Mobil Oil 
Mariana Islands, Inc., 2013 MP 11 ¶¶ 25-26 (establishing 
state actor requirements to bring a cause of action under 
Article I, section 9 of the NMI Constitution). It does not 
render every land-use decision a constitutional issue. 

The record does not establish that the Board's approval 
will result in a substantial and imminent risk of harmful 
and unnecessary noise pollution or other environmental 
harm. ANAKS's arguments instead depend on the 
possibility of future impacts should mitigation prove 
inadequate or enforcement later fail. Such contingent 
concerns are insufficient to establish a violation of Article 
I, Section 9. 

We reject ANAKS's position because it would effectively 
convert Article I, Section 9 into a constitutional veto over 
discretionary land-use decisions whenever residents 
dispute the adequacy of mitigation measures. The 
Constitution does not compel that result. 

*** 

V. Conclusion 

ANAKS has not established reversible error under the 
APA. The SZL entrusts the Zoning Board with authority 
to evaluate and approve conditional use permits, and 
nothing in that statutory framework conditions the Board's 
power on internal staffing qualifications. *** The 
Constitution's guarantee of a clean and healthful 
environment safeguards against governmental action 
that authorizes substantial and imminent environmental 
harm; it does not displace the zoning framework enacted 
by the Legislature. 

*** The judgment of the Superior Court is AFFIRMED. 

SO ORDERED this 13th day of March 2026. 

/s/ ALEXANDRO C. CASTRO 

Chief Justice 

/s/ ROBERT J. TORRES, JR. 

Justice Pro Temp 

/s/ F. PHILIP CARBULLIDO 

Justice Pro Temp 

 
JUDGMENT 

ANAKS Ocean View Hill Saipan Homeowners' 
Association, Ltd. appeals the Superior Court's judgment 
affirming the Commonwealth Zoning Board's approval of 
a conditional use permit. For the reasons set forth in the 
accompanying opinion, the judgment of the Superior 
Court affirming the issuance of the conditional use permit 
to Atkins Kroll Saipan, Inc. is AFFIRMED 

ENTERED this 13th day of March, 2026. 
 

 
End of Document 
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Opinion 
 

JUSTICE BILANDIC delivered the opinion of the court: 

Plaintiff, Joseph M. Glisson, filed a complaint for 
declaratory and injunctive relief in the circuit court of 
Williamson County against defendants, the City of 
Marion, Illinois, and its mayor, Robert Butler. Plaintiff's 
complaint sought a declaration that defendants' 
construction of a dam and reservoir on Sugar Creek, 
located in Williamson and Johnson Counties of Illinois, 
violates the Illinois Endangered Species Protection Act 
(520 ILCS 10/1 et seq. (West 1998)). The complaint 
alleged, inter alia, that the project will destroy the habitat 
for two species that Illinois lists as threatened and 
endangered, resulting in the elimination of those species 
from the area in violation of the Act. Plaintiff also sought 
to enjoin defendants from constructing such a project on 
Sugar Creek. The circuit court granted defendants' 
motion to dismiss plaintiff's complaint for lack of standing. 
The appellate court reversed, holding that plaintiff has 
standing to pursue an action against defendants. Glisson 
v. City of Marion, 697 N.E.2d 433. Defendants filed a 
petition for leave to appeal, which this court allowed. 177 
Ill. 2d R. 315. We also allowed the Sierra Club, Defenders 
of Wildlife, and the Environmental Law and Policy Center 
of the Midwest leave to file a joint brief as amici curiae in 
support of plaintiff. 155 Ill. 2d R. 345. For the reasons that 
follow, we reverse the judgment of the appellate court 
and conclude that plaintiff lacks standing to bring this 
action against defendants. 

BACKGROUND 

The City of Marion has a water supply problem. In the 
past, the City has drawn most of its water from Marion 

City Lake. The City's requirement of 1.7 million gallons 
per day of water far exceeds Marion City Lake's capacity 
of 1.1 million gallons per day. Furthermore, the raw water 
from Marion City Lake is of poor quality, requiring 
substantial chemical treatment to render it suitable for 
human consumption. The City proposed to solve its 
shortage of water by constructing a dam and reservoir on 
Sugar Creek, located approximately seven miles 
southeast of Marion. The result would be a lake that is 
approximately 2,500 feet wide and 20,000 feet long, and 
a reservoir that is capable of supplying 8.9 million gallons 
of water per day. 

***  

[P]laintiff in this case filed a complaint for declaratory and 
injunctive relief. Plaintiff claimed that construction of the 
dam and reservoir violates sections 3 and 11(b) of the 
Illinois Endangered Species Protection Act (520 ILCS 
10/3, 11(b) (West 1998)) because it will destroy the 
essential habitat of two species listed as threatened and 
endangered by Illinois, namely the least brook lamprey 
and the Indiana crayfish, and thereby will eliminate the 
species from the area. Plaintiff further claimed that he 
would suffer "intense harm" as a result of the dam and 
reservoir project because he is a naturalist who enjoys 
and uses Sugar Creek for "food gathering, recreation, 
spiritual, and educational activities," and because his 
lifestyle is "intertwined with and dependent on the natural 
world in general and Sugar Creek." Plaintiff requested 
that the circuit court (1) enter an order declaring that the 
dam and reservoir project violates the Illinois Endangered 
Species Protection Act, and (2) enjoin defendants from 
constructing the dam and reservoir. 

Defendants filed a motion to dismiss plaintiff's complaint 
pursuant to section 2-619 of the Code of Civil Procedure 
(735 ILCS 5/2-619 (West 1998)), arguing, inter alia, that 
plaintiff lacks standing to sue under the Illinois 
Endangered Species Protection Act. In defendants' 
memorandum of law in support of the motion to dismiss, 
defendants argued that plaintiff does not allege any 
legally cognizable interest in the conservation, 
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preservation or protection of the threatened or 
endangered species that would allegedly be harmed by 
the dam and reservoir project. According to defendants, 
plaintiff's interest is not in protecting the two species at 
issue, but rather, in opposing the construction of the dam 
and reservoir. 

During a hearing on both the City's motion to dismiss and 
plaintiff's motion for a preliminary injunction, plaintiff 
responded to defendants' claim of lack of standing by 
contending that article XI, section 2, of the Illinois 
Constitution of 1970 provides plaintiff with standing to 
pursue an action against the City. 

*** 

ANALYSIS 

***  

We must determine whether plaintiff's claimed injury is an 
injury in fact to a legally cognizable interest. Plaintiff 
alleges that construction of the dam and reservoir on 
Sugar Creek violates the Illinois Endangered Species 
Protection Act by destroying the essential habitat of the 
least brook lamprey and the Indiana crayfish, thereby 
eliminating the two species from the area. 

The basis of plaintiff's complaint is the Illinois 
Endangered Species Protection Act (Act). The Act is 
designed "to prohibit the possession, taking, disposal, or 
transport of specimens or products of animals or plants 
of species in danger of extinction and statewide 
extirpation, to provide penalties for violation thereof, and 
to create a Board to perform certain duties relative to the 
protection of such species and their habitats." 520 ILCS 
10/1 (West 1998). The Act provides that it is unlawful for 
any person to take or otherwise dispose of any species 
on the Illinois list of endangered or threatened species 
without a permit issued by the Department of Natural 
Resources. 520 ILCS 10/3 (West 1998). The Act, among 
other things, limits the basis for the issuance of a permit; 
requires a consultation process between state and local 
agencies and the Department of Natural Resources 
regarding any project that may impact Illinois endangered 
or threatened species; and establishes that anyone who 
violates a provision of the Act is guilty of a Class A 
misdemeanor. 520 ILCS 10/4, 9, 11 (West 1998). The Act 
also imposes an obligation on the Department of Natural 
Resources to implement a program for the conservation 
of endangered and threatened species and to adopt rules 
to implement the Act. 520 ILCS 10/11(a), (c) (West 1998). 

The Act, however, does not expressly confer standing on 

plaintiff to bring this private cause of action. The Act does 
not contain any language that expressly grants a private 
cause of action for a violation of the Act, with the 
exception of allowing the enforcement of the consultation 
process by a writ of mandamus (520 ILCS 10/11(b) (West 
1998)). 

Defendants argue that plaintiff lacks standing because 
plaintiff's alleged injury is not an injury in fact to a legally 
cognizable interest. Plaintiff responds that he has 
standing pursuant to article XI, section 2, of the Illinois 
Constitution of 1970. Plaintiff argues that this provision 
grants him a constitutional right to a "healthful 
environment," and that the construction of the dam and 
reservoir on Sugar Creek would infringe on that right 
because the protection of endangered and threatened 
species is necessary to the maintenance of a "healthful 
environment." Plaintiff therefore contends that 
the Sugar Creek project results in injury to his legally 
cognizable interest in a "healthful environment," which 
includes the protection of endangered and threatened 
species. 

*** 

We now address whether article XI, section 2, of the 
Illinois Constitution accords plaintiff standing. Article XI of 
the Illinois Constitution of 1970 is known as the 
environment article and consists of two sections. Section 
1 provides that the "public policy of the State and the duty 
of each person is to provide and maintain a healthful 
environment for the benefit of this and future generations. 
The General Assembly shall provide by law for the 
implementation and enforcement of this public policy." Ill. 
Const. 1970, art. XI, § 1. Section 2 provides that "each 
person has the right to a healthful environment. Each 
person may enforce this right against any party, 
governmental or private, through appropriate legal 
proceedings subject to reasonable limitation and 
regulation as the General Assembly may provide by law." 
Ill. Const. 1970, art. XI, § 2. 

In determining whether plaintiff has standing, we must 
interpret the provisions of article XI. It is well established 
that interpretation of a constitutional provision begins with 
the language of the provision. Graham v. Illinois State Toll 
Highway Authority, 695 N.E.2d 360 (1998). Where the 
language is not ambiguous, it will be given effect without 
resort to other aids for construction. Graham, 182 Ill. 2d 
at 301. Where, however, the meaning of a provision is not 
clear from its language, a court may consult the drafting 
history to ascertain the meaning of the provision. 
Graham, 182 Ill. 2d at 301; Client Follow-up Co. v. Hynes, 
390 N.E.2d 847 (1979). 
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The dispute in this appeal concerns whether article XI 
accords plaintiff standing to maintain an action against 
defendants to protect the least brook lamprey and the 
Indiana crayfish on the basis that their destruction 
violates plaintiff's right to a healthful environment. At the 
center of this dispute is the meaning of the term "healthful 
environment" and the scope of standing afforded to 
individuals pursuant to article XI, section 2. Plaintiff 
contends that "healthful environment" includes the health 
of the least brook lamprey and the Indiana crayfish. In 
contrast, defendants argue that the term "healthful 
environment" is limited to an environment conducive to 
human health. 

What article XI means by the term "healthful 
environment" is not clear from the language itself. It is 
therefore appropriate to consult the drafting history of 
article XI to discern the meaning of "healthful 
environment." Our analysis of this history leads us to 
conclude that "healthful environment" was intended to 
refer to the relationship between the environment and 
human health. The primary concern of the drafters of 
article XI was the effect of pollution on the environment 
and human health. The right to a "healthful environment" 
was therefore not intended to include the protection of 
endangered and threatened species. We also conclude 
that the drafting history of article XI indicates that 
plaintiff's standing is limited to providing him with an 
opportunity to enforce his right to a "healthful 
environment." 

Sections 1 and 2 of article XI were proposed to the 
constitutional convention by the General Government 
Committee as part of that Committee's Proposal No. 16, 
which proposed an environment article for the 1970 
Constitution. 6 Record of Proceedings, Sixth Illinois 
Constitutional Convention 693, 695 (hereinafter cited as 
Proceedings). The Committee's explanatory report stated 
that the proposed environment article was designed to 
address the problem of environmental pollution. 6 
Proceedings 696. The Committee sought to resolve the 
problem of environmental pollution by creating 
constitutional rights and duties concerning the 
environment. Particularly significant is the Committee 
report's explanation for its use of the term "healthful 
environment." The Committee stated: 

"The Committee selects the word 'healthful' as best 
describing the kind of environment which ought to obtain. 
'Healthful' is chosen rather than 'clean', 'free of dirt, noise, 
noxious and toxic materials' and other suggested 
adjectives because 'healthful' describes the environment 
in terms of its direct effect on human life while the other 

suggestions describe the environment more in terms of 
its physical characteristics. A description in terms of 
physical characteristics may not be flexible enough to 
apply to new kinds of pollutants which may be discovered 
in the future." (Emphasis added.) 6 Proceedings 697-98. 

The Committee's proposal also outlined the right of each 
person to a "healthful environment" and each person's 
ability to enforce that right. This proposal ultimately 
became section 2 of article XI. The Committee 
determined that the right to a "healthful environment" is a 
"fundamental right" and that expression of this right 
"provides the vehicle for the individual to prosecute a 
violator." 6 Proceedings 700. The Committee explained 
that the standing provision set forth in section 2 was 
intended to "add practical significance" to the 
constitutional expression of the individual's right to a 
"healthful environment." (Emphasis omitted.) 6 
Proceedings 702. The Committee further explained that, 
in drafting section 2, it recognized that individuals should 
"not be denied the opportunity to seek relief when so 
fundamental a right as that to a healthful environment is 
involved." 6 Proceedings 702. The Committee 
nevertheless limited the scope of section 2 as follows: 

"The Committee emphasizes that this Section [2] affords 
individuals the opportunity to seek relief. It wants to be 
very clear that it does not, by this Section (or by any 
Section in this Article for that matter) create or establish 
a new remedy. Nor does this Section assume the 
individual's ability to prove a violation of his right. It merely 
declares that individuals have 'standing' to assert 
violations of his right. 

***  

Because the wrong here has reached crisis proportions 
and because it affects individuals in so fundamental a 
way, the Committee is of the view that the 'special injury' 
requirement for standing is particularly inappropriate and 
ought to be waived. Section [2], therefore, allows the 
individual the opportunity to prove a violation of his right 
even though that violation may be a public wrong, or one 
common to the public generally. 

***  

It must be emphasized that allowing standing does not 
assume proof of the claim. *** Section [2] merely affords 
the individual the opportunity to prove his claim and to 
convince the court or administrative body that he is 
entitled to relief. This Section does not create any new 
remedies. ***  
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 * * *  

The term 'subject to reasonable limitation and regulation 
by law' is included to emphasize not only the leadership 
function the Committee envisions for the Legislature in 
this package but also the power of the General Assembly 
to reasonably limit and regulate the declared ability of the 
individual to enforce his right. The Committee conceives 
that a reasonable exercise of this power would include a 
law which required the individual to file any environmental 
claims with the Attorney General and that only if he did 
not act could the individual file suits; a law creating an 
administrative agency in which all claims against 
pollutors [sic] would have to be filed, with judicial review 
provisions; the creation of a special court, such as traffic 
court, which would handle all pollution suits; or a law 
requiring that all pollution suits be brought by the Attorney 
General with the individual's right to intervene." 
(Emphasis in original.) 6 Proceedings 702-05. 

This report evinces the intent of the General Government 
Committee in drafting what became article XI of the 1970 
Constitution. The Committee intended to address 
environmental pollution and to encourage an 
environment conducive to human health. The Committee 
also intended to provide individuals with the opportunity 
to combat environmental pollution. The Committee 
sought to achieve this result by giving each person 
standing to bring suit to enforce the right to a healthful 
environment and restricted such standing by making it 
subject to limitations and regulations imposed by the 
General Assembly. It was the intent of the committee to 
broaden the law of standing by eliminating the traditional 
special injury prerequisite for standing to bring an 
environmental action. As such, section 2 gives standing 
to an individual for a grievance common to members of 
the public. The committee comments also indicate that 
section 2 is limited to granting standing and does not 
create any new causes of action. See also City of Elgin 
v. County of Cook, 169 Ill. 2d 53, 85, 214 Ill. Dec. 168, 
660 N.E.2d 875 (1995) (holding that section 2 does not 
create any new causes of action). 

Further support for this interpretation of article XI is found 
in the comments made during the discussion of article XI 
at the constitutional convention. In response to an inquiry 
about what was meant by the term "healthful 
environment," Delegate McCracken stated that the 
Committee was concerned with "the essence of what 
people were complaining about, and that was damage to 
their health and damage to the health of future 
generations," and that the term was restricted "to the field 
of human concern." 4 Proceedings 2997. Delegate 

McCracken further indicated that the environment article 
was not attempting to cover aesthetics. 4 Proceedings 
2998. The following colloquy took place between 
Delegate Woods and Delegate Leahy regarding the 
scope of a "healthful environment:" 

"MR. WOODS: Did you consider that inadequate food 
and medicine contributes to an unhealthful environment, 
or poor housing? 

MRS. LEAHY: No, we did not consider those factors in 
arriving at this article. 

MR. WOODS: So that your concern was centered 
primarily on the pollution aspects of health? 

MRS. LEAHY: That is correct. 

MR. WOODS: Would it be your thought, or the thought of 
any other member of the committee that bad roads or 
inadequate food and housing, medicine, and so forth 
would be excluded or included in the purview of this 
article? 

MRS. LEAHY: I'm sure we meant them to be excluded. 

MR. WOODS: It's the committee's intention that they 
would be excluded? 

MRS. LEAHY: That is correct. 

MR. WOODS: So that, seriously, you're really looking at 
a pollution control with all of its ramifications-air, water, 
land pollution and so forth. That is what you were looking 
at-noise pollution, too. 

MR. LEAHY: In connection with health." 4 Proceedings 
3002. 

In addition to discussing the term "healthful environment," 
the drafters also discussed the issue of standing given to 
individuals by article XI, section 2. Delegate McCracken 
stated that section 2 provides private citizens standing, 
but does not create a new remedy. 4 Proceedings 2997. 
The foregoing comments, like the Committee report, 
show that the framers of the 1970 Constitution viewed 
article XI as a response to the issue of environmental 
pollution and its effect on human health, and as granting 
standing to an individual to enforce the right to a 
"healthful environment." The protection of endangered 
and threatened species does not fall within the intended 
scope of a person's right to a "healthful environment." 
Therefore, article XI does not encompass the protection 
of endangered and threatened species. 

Plaintiff nonetheless contends that another comment 
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made in the Committee report reveals that the term 
"healthful environment" was intended to include the 
preservation of endangered and threatened species. 
Plaintiff refers to an instance where the Committee 
stated: "The word 'healthful' is meant to describe that 
quality of physical environment which a reasonable man 
would select for himself were a free choice available *** . 
The word 'environment' means the aggregate of all 
conditions affecting the existence, growth and welfare of 
organisms." 6 Proceedings 701. Plaintiff takes these 
comments out of context. The Committee explained just 
prior to the aforementioned language that, in providing for 
a right to a "healthful environment," it gives "recognition 
to the problem of environmental pollution as one of 
fundamental significance." 6 Proceedings 700. The 
Committee also explained that it selected the word 
"healthful" as best describing the kind of environment that 
ought to be the objective. 6 Proceedings 697. Thus, the 
comments referred to by plaintiff do not support plaintiff's 
position that "healthful environment" includes conditions 
affecting threatened and endangered species. 

We also reject the argument raised by amici curiae that 
the protection of endangered and threatened species is 
necessary for a "healthful environment." Amici contend 
that endangered and threatened species serve an 
important role in human health in the areas of medicine 
and economics, and as a food supply. Although this may 
be true, amici fail to recognize that "healthful 
environment," as that term is used in article XI, section 2, 
arose in the context of addressing the problem of 
environmental pollution. In view of the intention of the 
drafters of article XI, section 2, there is no basis for 
expanding the scope of "healthful environment" to include 
the preservation of endangered and threatened species. 

We therefore conclude that plaintiff does not have 
standing under article XI, section 2, of the Illinois 
Constitution. Plaintiff's interest in preserving the least 
brook lamprey and the Indiana crayfish is not a legally 
cognizable interest for purposes of standing because it is 
not included in plaintiff's constitutional right to a "healthful 
environment," as that term is used in article XI, section 2. 
Thus, plaintiff cannot rely on article XI, section 2, as a 
basis for standing to sue defendants to enforce the Act. 

As a final matter, plaintiff argues that, even if article XI, 
section 2, is not applicable, he nevertheless has standing 
to bring this action. Plaintiff points to the allegations in his 
complaint regarding the harmful impact of the reservoir 
and dam project on plaintiff's interest as a naturalist, 
including his use of Sugar Creek for food gathering, 
recreation, spiritual and educational activities, and on his 

lifestyle which he claims is "dependant on" Sugar Creek. 
Plaintiff contends that these interests constitute legally 
cognizable interests for purposes of standing. We 
disagree. This court has held that a party cannot gain 
standing merely through a self-proclaimed interest or 
concern about an issue, no matter how sincere. 
Landmarks Preservation Council v. City of Chicago, 531 
N.E.2d 9 (1988).  

Accordingly, we hold that plaintiff lacks standing to 
pursue an action against defendants. *** 

CONCLUSION 

For the foregoing reasons, we reverse the judgment of 
the appellate court and affirm the circuit court's dismissal 
of plaintiff's complaint for lack of standing. 

Appellate court judgment reversed; 

circuit court judgment affirmed.  

Dissent by: HARRISON  

Dissent 
 

JUSTICE HARRISON, dissenting: 

Contrary to my colleagues, I believe that section 2 of 
Article XI of the Illinois Constitution of 1970 (Ill. Const. 
1970, art. XI, § 2) does authorize Dr. Glisson to bring this 
action to enforce the provisions of the Illinois Endangered 
Species Protection Act (520 ILCS 10/1 et seq. (West 
1998)). 

A proper analysis of section 2 should begin with the long-
recognized principle that the meaning of any given 
constitutional provision depends on the common 
understanding of the citizens who, by ratifying the 
Constitution, "gave it life." Kalodimos v. Village of Morton 
Grove, 470 N.E.2d 266 (1984). To assess that 
understanding, we must give effect to the plain language 
of the Constitution, for it is the language itself which 
provides the best evidence of what the drafters intended 
to convey to the citizens for ratification. Cincinnati 
Insurance Co. v. Chapman, 691 N.E.2d 374 (1998). 

The plain language of section 2 states that "each person 
has the right to a healthful environment" and that "each 
person may enforce this right against any party, 
governmental or private, through appropriate legal 
proceedings." Ill. Const. 1970, art. XI, § 2. Nothing in this 
language suggests in any way that the right to bring an 
action to enforce the right to a healthful environment is 
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restricted to cases of environmental pollution. That being 
so, we have no authority to create such a limitation 
ourselves. Our construction of section 2 is guided by the 
same principles applicable to the construction of statutes 
(Nevitt v. Langfelder, 623 N.E.2d 281 (Ill. 1993)), and 
those principles dictate that where the language used is 
clear and unambiguous, we must give it effect as written, 
without reading into it exceptions, limitations, or 
conditions that the legislature did not express (Garza v. 
Navistar International Transportation Corp., 666 N.E.2d 
1198 (1996)). 

My colleagues' resort to legislative history is 
inappropriate. Justice Miller explained the principle 
clearly some years ago. He wrote that where the 
language of a constitutional provision is clear, 
 

"we should have no occasion to consult the convention 
debates of that provision[]. The same rules of 
construction applicable to statutes apply as well to the 
constitution [citations], and a basic rule of statutory 
construction forbids a court to canvass legislative history 
for evidence of legislative intent if the meaning of a 
provision can be determined from its text." Nevitt, 157 Ill. 
2d at 134 . 

Altering a watercourse in a way that will eradicate species 
of threatened or endangered wildlife clearly has obvious 
and important implications for the healthfulness of the 
environment. To dismiss those implications, as my 
colleagues do, is to ignore the substantial and well-
documented importance of biodiversity to human welfare. 
The brief filed by amici curiae includes a passage from 
Raymond Dasman's work, Wildlife and America (Council 
on Environmental Quality 1978), which makes a 
compelling point regarding the importance of species 
preservation: 

"Medical science now makes use of species once 
considered worthless-that might easily have been 
allowed to become extinct on the grounds that they were 
'good for nothing.' The present use of Penicillium mold 
(antibiotics), Rhesus Monkeys (blood groups), sea 
urchins (embryology), cinchona bushes (quinine), 
Xenopus toads (pregnancy tests), Strychnos vines 
(curare), foxgloves (digitalis), and Rauwolfia 
(hypertension), could not have been predicted (except 
perhaps by practitioners of folk medicine, who were 
familiar with the curative properties of many of these 
species). Similar contributions are made by wild species 
to agricultural production, to pest control, and to the 
development of new domestic varieties. Each species is 
a storehouse of irreplaceable genetic material whose loss 

we cannot afford." 

We protect threatened and endangered species 
because, in so doing, we protect ourselves and the 
welfare of the Illinoisans who will inherit this land when 
we are gone. It is our obligation and it is an obligation I 
believe that most Illinoisans believed they were assuming 
when they ratified section 2 of article XI of our 
Constitution. Under any fair reading, that provision 
cannot be confined to industrial pollution. To suggest, as 
my colleagues do, that the only environmental threats 
implicated by our Constitution are those that emanate 
from a smoke stack, drain pipe or car exhaust ignores 
wisdom, science and the plain language of the law. 

Under section 2 of article XI, "every person" has the right 
to bring an enforcement action. Whether Dr. Glisson has 
a personal stake in the outcome is therefore legally 
irrelevant. I note, however, that his concern over the fate 
of the Least brook lamprey and Indiana crawfish is more 
than just abstract or theoretical. He lives in the immediate 
area of the proposed dam project and has included 
allegations in his complaint demonstrating the adverse 
effects the project will have on him personally. Under 
these circumstances, his interest in the matter is certainly 
adequate "to assure sufficient sharpness in defining the 
issues so that the court may be aided in deciding the 
case." Kluk v. Lang, 531 N.E.2d 790 (Ill. 1988). That, in 
the end, is the whole purpose of the standing 
requirement. Kluk, 125 Ill. 2d at 315. 

 For the foregoing reasons, I would hold that section 2 of 
article XI authorizes private citizens to bring suit to 
enforce the requirements of the Illinois Endangered 
Species Protection Act and that Dr. Glisson has standing 
to initiate such a proceeding. I therefore dissent.  
 

 
End of Document 



Page 43 of 52 
Held v. State 

   

Held v. State 

Supreme Court of Montana 

July 10, 2024, Argued and Submitted; December 18, 2024, Decided; December 18, 2024, Filed 

DA 23-0575
 

Reporter 
2024 MT 312 *; 419 Mont. 403 **; 560 P.3d 1235 ***; 2024 Mont. LEXIS 1397 ****; 2024 LX 49442; 54 ELR 20172

RIKKI HELD; LANDER B., by and through his guardian  

Judges: MIKE McGRATH. We Concur: JAMES 
JEREMIAH SHEA, BETH BAKER, INGRID 
GUSTAFSON, LAURIE McKINNON. Chief Justice Mike 
McGrath delivered the Opinion of the Court. Justice Dirk 
Sandefur, concurring. Justice Jim Rice, dissenting. 

Opinion 
 

CHIEF JUSTICE McGRATH delivered the Opinion of the 
Court. 

The State of Montana, Governor Greg Gianforte, 
Montana Department of Environmental Quality, Montana 
Department of Natural Resources and Conservation, and 
Montana Department of Transportation (State) appeal 
from the August 14, 2023 Findings of Fact, Conclusions 
of Law, and Order (Order) of the First Judicial District 
Court. The District Court declared §§ 75-1-201(2)(a), and 
-201(6)(a)(ii), MCA, unconstitutional and enjoined the 
State from acting in accordance with them. We affirm. 

We restate the issues on appeal as follows: 

Issue One: Whether the Montana Constitution's 
guarantee of a "clean and healthful environment" 
includes a stable climate system that sustains 
human lives and liberties. 

*** 

FACTUAL AND PROCEDURAL BACKGROUND 

The world is experiencing a fast rise in temperature that 
is unprecedented in the geologic record, with the average 
global temperature increasing by 2.2°F in the last 
120 years.*** Montana is heating faster than the global 
average and the rate of warming is increasing. 
Overwhelming scientific evidence and consensus shows 
that this warming is the direct result of greenhouse gas 
(GHG) emissions that trap heat from the sun in the 

atmosphere, primarily from carbon dioxide (CO2) 
released from human extraction and burning of fossil 
fuels such as coal, oil, and natural gas. See also 350 
Mont. v. Haaland, 50 F.4th 1254, 1261-62 (9th Cir. 2022); 
Massachusetts v. EPA, 549 U.S. 497, 521-22 (2007). 
These emissions accumulate in the atmosphere and may 
persist for hundreds of years—causing atmospheric CO2 
levels to increase from 280 parts per million (ppm) in pre-
industrial times to above 424 ppm today. 

These emissions result in extreme weather events that 
are increasing in frequency and severity, including 
droughts, heatwaves, forest fires, and flooding. These 
extreme weather events will only be exacerbated as the 
atmospheric concentration of GHGs continues to rise. 
Projections indicate that under a business-as-usual 
emissions scenario, Montana will see almost ten 
additional degrees of warming by 2100 compared to 
temperatures in 2000. By 2050, Montana will have 11-30 
additional days per year with temperatures exceeding 90 
degrees and a similar loss of days below freezing. 
Montana has already seen (and will increasingly see) 
adverse impacts to its economy, including to recreation, 
agriculture, and tourism caused by a variety of factors 
including decreased snowpack and water levels in 
summer and fall, extreme spring flooding events, 
accelerating forest mortality, and increased drought, 
wildfire, water temperatures, and heat waves. 

On March 13, 2020, Plaintiffs—a group of 16 youths 
between the ages of 2 and 18 at the time—sued the State 
of Montana, the Governor, and multiple state agencies 
alleging that the State's actions exacerbated the harm 
they were feeling from climate change and seeking 
declaratory and injunctive relief. Specifically, they sought 
a declaration that certain provisions of Montana's State 
Energy Policy Act, § 90-4-1001(1)(c)-(g), MCA (2011), 
and the Montana Environmental Policy Act (MEPA), § 75-
1-201(2)(a), MCA (2011) (MEPA Limitation), were 
unconstitutional. At the time, the Montana State Energy 
Policy Act promoted the development and use of fossil 
fuels, and the MEPA Limitation stated that, except for 
narrowly defined exceptions, "an environmental review 



Page 44 of 52 
Held v. State 

   

conducted pursuant to subsection (1) may not include a 
review of actual or potential impacts beyond Montana's 
borders. It may not include actual or potential impacts that 
are regional, national, or global in nature." Sections 75-1-
201(2)(a), 90-4-1001(1)(c)-(g), MCA (2011). 

The State authorizes and permits the extraction, 
transportation, and consumption of fossil fuels. Many of 
these activities result in large amounts of GHG emissions 
such as the mining and extraction of coal, oil, and gas; 
processing, refinement, and transportation of fossil fuels; 
and consumption of fossil fuels such as in generating 
stations. Prior to permitting any of these activities, the 
State is required to conduct environmental reviews under 
MEPA. Section 75-1-201(1)(b)(iv), MCA. The State used 
to consider GHG emissions for these types of projects 
prior to 2011, but agencies stopped analyzing impacts 
from GHG emissions that would result from permitted 
activities pursuant to the MEPA Limitation. 

Plaintiffs also sought a declaration that the Montana 
Constitution's fundamental right to "a clean and healthful 
environment" includes a stable climate system that 
sustains human lives and liberties and that this right was 
being violated. Additionally, if awarded the declaratory 
relief that they sought, Plaintiffs sought injunctive relief as 
follows: (1) enjoining the State from acting in 
conformance with the unconstitutional laws; (2) an order 
requiring a full accounting of Montana's GHG emissions; 
(3) an order requiring the State to develop a remedial plan 
to reduce GHG emissions and to submit the plan to the 
court; (4) an order for a special master to be appointed to 
review the remedial plan; and (5) an order retaining 
jurisdiction until the State has fully complied with the plan. 

*** 

After discovery concluded, the State filed a motion for 
summary judgment, primarily focusing on the same 
arguments it made in its motion to dismiss. On March 16, 
2023, House Bill 170 (2023 Mont. Laws ch. 73) was 
signed into law, repealing the Montana State Energy 
Policy. The State filed a motion to dismiss the claims 
based on this statute, arguing that its repeal mooted 
Plaintiffs' claims, which the District Court granted. 

On April 6, 2023, the Thirteen Judicial District Court ruled 
in a separate case that the plain language of § 75-1-
201(2)(a), MCA (2011), did not absolve DEQ of its MEPA 
obligation under § 75-1-201(1)(b)(iv)(A), MCA, to 
evaluate a project's environmental impacts—including 
impacts from GHG emissions—within Montana. See 
Order at 29, Mont. Env't Info. Ctr. v. Dep't Env't Quality, 
No. DV-21-1307 (Mont. Thirteenth Judicial Dist. Apr. 6, 

2023). In response, House Bill 971 (2023 Mont. Laws ch. 
450) was signed into law, which clarified that, except for 
narrowly defined exceptions, "an environmental review 
conducted pursuant to subsection (1) may not include an 
evaluation of greenhouse gas emissions and 
corresponding impacts to the climate in the state or 
beyond the state's borders." Section 75-1-201(2)(a), 
MCA (2023). Based on the amendment, the State again 
filed a motion to dismiss Plaintiffs' MEPA Limitation 
claims. 

On May 19, 2023, MEPA was again amended to add a 
new subsection, § 75-1-201(6)(a)(ii), MCA, which 
provides: 

An action alleging noncompliance or inadequate 
compliance with a requirement of parts 1 through 3, 
including a challenge to an agency's decision that an 
environmental review is not required or a claim that 
the environmental review is inadequate based in 
whole or in part upon greenhouse gas emissions and 
impacts to the climate in Montana or beyond 
Montana's borders, cannot vacate, void, or delay a 
lease, permit, license, certificate, authorization, or 
other entitlement or authority unless the review is 
required by a federal agency or the United States 
congress amends the federal Clean Air Act to 
include carbon dioxide as a regulated pollutant. 

The State argued that this new provision foreclosed 
redressability in this case. 

On May 23, 2023, the District Court denied the State's 
motion for summary judgment. On June 5, the State filed 
an Emergency Petition for Writ of Supervisory Control 
and Stay of June 12, 2023 Trial with this Court. The State 
argued: (1) striking down the MEPA limitation would not 
redress Plaintiffs' injuries; (2) the originally pleaded 
MEPA Limitation was no longer law, and Plaintiffs had not 
pleaded the unconstitutionality of the amended MEPA 
Limitation; and (3) the facts at issue for trial are not 
material to the constitutionality of the MEPA Limitation. 
This Court denied and dismissed the Petition, holding 
that the State would have an adequate remedy on appeal 
and that House Bill 971's amendments to the MEPA 
Limitation had not altered the allegations Plaintiffs had 
made in their Complaint: "Since the Complaint was filed, 
the theory of this claim has been that prohibiting 
consideration of the impacts of climate change in 
environmental review violated the Montana Constitution. 
The State does not explain how HB 971 changes that 
issue for trial." State v. Mont. First Judicial Dist. Ct., No. 
OP 23-0311, 412 Mont. 554, 531 P.3d 546 (June 6, 
2023). A bench trial was held from June 12 to June 20, 
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2023. 

The District Court found that the fundamental 
constitutional right to a clean and healthful environment 
includes climate as part of the environmental life support 
system; that Plaintiffs had legal standing to bring their 
claims; that the MEPA Limitation (§ 75-1-201(2)(a), MCA) 
violated the Constitution's right to a clean and healthful 
environment and permanently enjoined its enforcement; 
that § 75-1-201(6)(a)(ii), MCA (2023), which the State 
had argued prevented review of the MEPA Limitation, 
was unconstitutional and permanently enjoined it; and the 
court enjoined the State from acting in accordance with 
the statutes declared unconstitutional. The State 
appeals. 

*** 

STANDARD OF REVIEW 

*** 

"'This Court's review of constitutional questions is 
plenary.'" Planned Parenthood v. State, 554 P.3d 153 
(MT 2024) (quoting Williams v. Bd. of Cnty. Comm'rs, 308 
P.3d 88 (MT 2013)). Statutes are presumed to be 
constitutional, and the challenging party bears the burden 
of proving the statute is unconstitutional. Planned 
Parenthood, ¶ 16. Nevertheless, if the challenging party 
shows that a law implicates a fundamental constitutional 
right, the presumption of constitutionality disappears, and 
the burden necessarily shifts to the State to demonstrate 
that the law survives strict scrutiny. Planned Parenthood, 
¶ 16; see also Mont. Democratic Party v. Jacobsen, 545 
P.3d 1074 (MT 2024). 

We have held that the right to a clean and healthful 
environment is a fundamental constitutional right under 
the Montana Constitution. Montana Envtl. Info. Ctr. v. 
Department of Envtl. Quality, 988 P.2d 1236 (MT 1999). 
Thus, a statute that implicates the right to a clean and 
healthful environment must be strictly scrutinized and will 
only be upheld if the State establishes a compelling state 
interest which is narrowly tailored and is the least onerous 
path to achieve the State's objective. MEIC 1999, ¶ 63. 

*** 

DISCUSSION 

Issue One: Whether the Montana Constitution's 
guarantee of a "clean and healthful environment" 
includes a stable climate system that sustains human 
lives and liberties. 

Because we resolve standing on Plaintiffs' alleged 
violation of a constitutional right, we find it necessary to 
address the parties' arguments relating to whether the 
Constitution's inalienable right to a clean and healthful 
environment and environmental life support system 
includes a stable climate system before addressing the 
remaining arguments relating to standing. 

Article II, Section 3, of the Montana Constitution 
guarantees all persons certain inalienable rights, 
"includ[ing] the right to a clean and healthful 
environment." Significantly, Article IX, Section 1, of the 
Montana Constitution further provides that: 

(1) The state and each person shall maintain and 
improve a clean and healthful environment in 
Montana for present and future generations. 

(2) The legislature shall provide for the 
administration and enforcement of this duty. 

(3) The legislature shall provide adequate remedies 
for the protection of the environmental life support 
system from degradation and provide adequate 
remedies to prevent unreasonable depletion and 
degradation of natural resources. 

We have previously addressed these constitutional 
provisions—including a detailed historical review of the 
1972 Montana Constitutional Convention—and have 
"determined that the framers of the Montana Constitution 
intended it to contain 'the strongest environmental 
protection provision found in any state constitution'" that 
is "'both anticipatory and preventative.'" Park Cty. Envtl. 
Council v. Mont. Dep't of Envtl. Quality, 2020 MT 303, ¶ 
61, 402 Mont. 168, 477 P.3d 288 (quoting MEIC 1999, ¶¶ 
66, 77); see generally MEIC 1999, ¶¶ 65-77. As relevant 
here, Delegate McNeil discussed the "environmental life 
support system" provision found in Article IX, Section 
1(3): 

Subsection (3) mandates the Legislature to provide 
adequate remedies to protect the environmental life-
support system from degradation. The committee 
intentionally avoided definitions, to preclude being 
restrictive. And the term "environmental life support 
system" is all-encompassing, including but not 
limited to air, water, and land; and whatever 
interpretation is afforded this phrase by the 
Legislature and courts, there is no question that it 
cannot be degraded. 

MEIC 1999, ¶ 67 (quoting Montana Constitutional 
Convention, Verbatim Transcript, March 1, 1972, Vol. IV, 
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p. 1201 [hereinafter Convention Transcript]) (first 
emphasis added). 

The descriptive adjectives "clean and healthful" were not 
in the original committee proposal because the 
committee thought that the proposal provided stronger 
environmental protections without them: "'The majority 
felt [including "clean and healthful"] would permit 
degradation of the present Montana environment to a 
level as defined in Illinois, which may be clean and 
healthful. And our intention was to permit no degradation 
from the present environment and affirmatively require 
enhancement of what we have now.'" MEIC 1999, ¶¶ 66, 
69 (quoting Convention Transcript at 1205) (emphasis in 
original). Others discussed their concern for "'an 
environment that is better than healthful. If all we have is 
a survivable environment, then we've lost the battle. We 
have nothing left of importance.'" MEIC 1999, ¶ 74 
(quoting Convention Transcript at 1243-44). The Framers 
agreed that it was the convention's intent to adopt 
whichever language was stronger: "[T]he strongest 
constitutional environmental section of any existing state 
constitution." MEIC 1999, ¶ 75; Convention Transcript at 
1200. Six days after approving Article IX, Section 1, the 
Framers added the right to a clean and healthful 
environment provision to Article II, Section 3, of the 
Montana Constitution by a vote of 79 to 7 to 
interrelate with Article IX, Section 1, to give force to the 
language of the preamble, and "to recognize that this 
[right] is, for the time in which we're living and for the 
foreseeable future, one of the inalienable rights that we 
hope to assure for our posterity." MEIC 1999, ¶ 76; 
Convention Transcript at 1637. 

 We concluded that the Framers' intent was to provide 
environmental protections which are "both anticipatory 
and preventative" and did not intend to prevent only 
environmental degradation that could be conclusively 
linked to ill health or physical endangerment. MEIC 1999, 
¶ 77. Indeed, the Constitution's "farsighted environmental 
protections can be invoked" prior to harmful 
environmental effects. MEIC 1999, ¶ 77. The right's 
preventative measures "ensure that Montanans' 
inalienable right to a 'clean and healthful environment' is 
as evident in the air, water, and soil of Montana as in its 
law books." Park Cnty., ¶ 62. 

 The State argues that the Framers could not have 
intended to include an environment undegraded from the 
effects of climate change within the right to a clean and 
healthful environment because they did not specifically 
discuss climate change or other global issues when 
adopting the provision but instead focused on issues 

such as "'the clear, unpolluted air near Bob Marshall 
wilderness; it's the clear water and the clear air in the Bull 
Mountains; and it is the stench in Missoula.'"*** Quoting 
Convention Transcript at 1205. 

But our Constitution does not require the Framers to have 
specifically envisioned an issue for it to be included in the 
rights enshrined in the Montana Constitution: "A 
Constitution is not a straight-jacket, but a living thing 
designed to meet the needs of a progressive society and 
capable of being expanded to embrace more extensive 
relations." Goodell v. Judith Basin Cnty. 224 P. 1110, 
1114 (MT 1924); cf. State ex rel. Fenner v. Keating, 163 
P. 1156, 1158 (MT 1917) (discussing that voting 
machines, while not contemplated by the framers, were 
still protected under the Constitution which adapts "to 
future as well as existing emergencies" so that, if 
consistent with the object and true principles of the 
Constitution, it "can be extended to other relations and 
circumstances which an improved state of society may 
produce"). Another example includes the right to be free 
from warrantless searches under Article II, Section 11, of 
the Montana Constitution (originally Article III, Section 7, 
of the 1889 Montana Constitution), which protects from 
future technological advancements surely not 
contemplated by the Framers of the 1889 Montana 
Constitution such as electronic listening and recording, 
cf. State v. Williams, 455 P.2d 634, 638 (MT 1969) 
(collecting cases), thermal imaging, State v. Siegal, 934 
P.2d 176, 180 (MT 1997), overruled in part on other 
grounds by State v. Kuneff, 970 P.2d 556 (MT 1998), 
video recordings, e.g. State v. Solis, 693 P.2d 518 (MT 
1984), and cell phone communications and data stored 
on cell phones such as a digital photo library, State v. 
Mefford, 517 P.3d 210 (MT 2022), among others. 
Similarly, there is no debate that the freedom of speech 
protects online speech, videos, or other speech that 
could not have been contemplated when Article III, 
Section 10, of the 1889 Montana Constitution was 
enacted (now Article II, Section 7, of the Montana 
Constitution). Cf. Wadsworth v. State, 911 P.2d 1165, 
1172 (MT 1996) ("Accordingly, we hold that the 
opportunity to pursue employment, while not specifically 
enumerated as a fundamental constitutional right under 
Article II, section 3 of Montana's constitution is, 
notwithstanding, necessarily encompassed within it." 
(emphasis added)). The State does not address why we 
should treat the inalienable right to a clean and healthful 
environment any differently. Should pollutants not in 
existence or fully understood in 1972 be exempted from 
the right to a clean and healthful environment just 
because the Framers did not specifically contemplate 
them? We think not. New advancements, consistent with 
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the object and true principles of the Constitution, are 
provided for within Montana's living Constitution. 

The right to a clean and healthful environment is 
"forward-looking and preventative." Park Cnty., ¶ 62. It 
does not require the Framers to have contemplated every 
environmental harm that is protected under "'the 
strongest environmental protection provision found in any 
state constitution'" Park Cnty., ¶ 61 (quoting MEIC 1999, 
¶ 66). 

 Plaintiffs showed at trial—without dispute—that climate 
change is harming Montana's environmental life support 
system now and with increasing severity for the 
foreseeable future. The State and its agencies have 
previously acknowledged such current and future 
impacts to the Montana environment stemming from 
climate change, many of which can already be 
increasingly seen today.3 Plaintiffs showed that climate 
change does impact the clear, unpolluted air of the Bob 
Marshall wilderness; it does impact the availability of 
clear water and clear air in the Bull Mountains; and it does 
exacerbate the wildfire stench in Missoula, along with the 
rest of the State. The District Court made extensive, 
undisputed findings of fact that GHG emissions are 
drastically altering and degrading Montana's climate, 
rivers, lakes, groundwater, atmospheric waters, forests, 
glaciers, fish, wildlife, air quality, and ecosystem: 
"Anthropogenic climate change is impacting, degrading, 

 

3 See, e.g., Final Environmental Impact Statement Highwood 
Generating Station 3-46 (Mont. Dep't Env't Quality, Jan. 2007) 
(available at https://archive.legmt.gov/content/Publications/ 
MEPA/2007/deq0202_2007004.pdf [https://perma.cc/AAP4-
8EQA]). For example, the State noted concerns over future 
harms stemming from GHG emissions particular to Montana 
such as: 

• A loss of glaciers within Montana. See, e.g., Glacier Repeat 
Photos, Nat'l Park Serv. (last updated Aug. 12, 2024), 
https://www.nps.gov/glac/learn/nature/glacier-repeat-
photos.htm [https://perma.cc/L5B7-5L9H]. 

• Declining snowpack and stressed water supplies for human 
use (including for crop production) and cold-water fish. See, 
e.g., Governor's Drought and Water Supply Advisory 
Committee Snowpack and Water Supply Forecast Update May 
9, 2024, Nat. Res. Conservation Serv., 
https://drought.mt.gov/_docs/DWSAC-Materials/NRCS-
SnowpackReport-May-2024.pdf [https://perma.cc/MB2D-
VQB9] (showing significantly below median snowpack levels for 
much of Montana, including many areas lowest on record); 
Amanda Eggert, Montana asserts its water rights to protect 
fisheries, recreation on several major rivers, Mont. Free Press 

and depleting Montana's environment and natural 
resources, including through increasing temperatures, 
changing precipitation patterns, increasing droughts and 
aridification, increasing extreme weather events, 
increasing severity and intensity of wildfires, and 
increasing glacial melt and loss." 

We reject the argument that the delegates—intending the 
strongest, all-encompassing environmental protections in 
the nation, both anticipatory and preventative, for present 
and future generations—would grant the State a free 
pass to pollute the Montana environment just because 
the rest of the world insisted on doing so. The 
District Court's conclusion of law is affirmed: Montana's 
right to a clean and healthful environment and 
environmental life support system includes a stable 
climate system, which is clearly within the object and true 
principles of the Framers inclusion of the right to a clean 
and healthful environment. 

 *** 

CONCLUSION 

Plaintiffs have standing to challenge the injury to their 
constitutional right to a clean and healthful environment. 
Montanans' right to a clean and healthful environment 
was violated by the MEPA Limitation, which precluded an 
analysis of GHG emissions in environmental 
assessments and environmental impact statements 

(Aug. 21, 2024), https://montanafreepress.org/ 
2024/08/21/montana-asserts-its-water-rights-to-protect-
fisheries-recreation-on-several-major-rivers/ 
[https://perma.cc/5E9C-TSL2]. 

• Difficulties for ski areas to survive. See, e.g., Teton Pass Ski 
Area (@skitetonmt), Instagram (Feb. 8, 2024), 
https://www.instagram.com/p/C3GRJ_tO4lX/?img_index=6 
[https://perma.cc/G5YE-TR45] (announcing closure for rest of 
season due to "insurmountable" lack of snow); Turner Mountain 
Ski Area, Facebook (Jan. 25, 2024, through March 5, 2024), 
https://www.facebook.com/TurnerMountain/ 
[https://perma.cc/N826-EP9K] (showing repeated closures due 
to low snow). 

• Loss of wildlife habitat. 

• Effects on human health from extreme heat waves and 
expanding diseases such as West Nile. See, e.g., West Nile 
Virus, Mont. Dep't of Health & Hum. Servs. (last accessed Dec. 
11, 2024), 
https://dphhs.mt.gov/publichealth/cdepi/diseases/westnilevirus 
[https://perma.cc/LA5G-E3RZ] (noting the first case of West 
Nile in Montana occurred in 2002 with outbreaks now occurring 
roughly every five years). 



Page 48 of 52 
Held v. State 

   

during MEPA review. The MEPA Limitation, § 75-1-
201(2)(a), MCA, is unconstitutional and the State is 
enjoined from acting in accordance with it. Additionally, 
the State did not appeal the District Court's finding that § 
75-1-201(6)(a)(ii), MCA (2023), is unconstitutional and its 
order enjoining the State from acting in accordance with 
it and it is thus affirmed. 

Affirmed. 

*** 
 
End of Document 



Page 49 of 52 
Climate Emergency and Human Rights 

   

Climate Emergency and Human Rights 

Inter-American Court of Human Rights 

May 29, 2025  

Advisory Opinion AO-32/25 

 

Reporter 

Climate Emergency and Human Rights, Advisory 
Opinion AO-32/25, Inter-Am. Ct. H.R. (Ser. A) No. 32 
(May 29, 2025). 

Judges: Nancy Hernández López, President. 
Rodrigo Mudrovitsch, Vice President, Humberto A. 
Sierra Porto, Eduardo Ferrer Mac-Gregor Poisot, 
Ricardo C. Pérez Manrique, Verónica Gómez, and 
Patricia Pérez Goldberg. 

Opinion 
 

V. The Climate Emergency 

*** 

 B.1.2 Oceans 

*** 

78. Since the nineteenth, oceans have warmed by 
0.88°C and now store 90% of the excess heat added 
to the atmosphere, climate change caused by the 
human being *** also extends and intensifies marine 
heatwaves. Between 1982 and 2016, marine 
heatwaves doubled in frequency and became longer, 
more intense, and more widespread. Between 84% to 
90% of these events occurring between 2006 and 
2015 have been attributed to anthropogenic 
temperature increases.*** It is estimated that, by the 
end of the twenty-first century, global warming 
exceeding 2°C above pre industrial levels will result in 
marine heatwaves that are four times more frequent 
than those recorded at the beginning of this century.*** 
By 2100, sea surface temperatures in Central and 
South America are projected to rise, on average, by 
1°C under a moderate mitigation scenario, and by up 
to 2°C if emissions continue unabated, relative to the 
1985–2014 baseline. The southeastern and 
northeastern coast of South America will be 
particularly affected, with projected temperature 
increases of 2°C under a moderate scenario and up to 
4°C under a high- emissions trajectory. 

79. These marine heatwaves have had adverse impact 
on marine organisms and ecosystems in all ocean 
basins over the past two decades, including 
foundational species such as coral, sea grass and 
seaweed.*** These effects are already occurring under 
current levels of global warming. Large-scale coral 
bleaching, which occurred continually in different part 
of the tropics between 2014 and 2016, is considered 
to be the longest and most severe coral bleaching 
event recorded at the global level.*** If the warming 
reaches 1.5°C above pre-industrial levels, from 70% to 
90% of coral reefs will be lost. With 2°C warming above 
pre-industrial levels, the IPCC predicts that 99% of 
coral reefs will be lost irreversibly.*** The harm to coral 
reefs reduces their capacity to protect coastal 
areas.*** 

 80. This consequence is particularly serious insofar as 
coral reefs are one of the most biodiverse ecosystems, 
valued for their ecological, economic, aesthetic and 
cultural functions.*** They are home to numerous 
species of fish, crustaceans, and sponges among 
other marine life. In addition, at least 25% of all marine 
life depends on these ecosystems at some point of the 
life cycle.*** Coral reefs also serve to shield coastal 
areas from storms and hurricanes. 

 
*** 

VI. States’ Obligations in the Context of the Climate 
Emergency 

*** 

B.1.2. The Protection of Nature as a Subject 
of Rights  

279. Ecosystems are complex and interdependent 
systems in which each component plays an essential 
role for the stability and continuity of the whole. The 
degradation or alteration of these components may 
have a negative cascading effect with impacts on other 
species as well as human beings, as part of such 
systems. Recognition of Nature’s right to conserve its 
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essential ecological processes contributes to 
strengthening a truly sustainable development model 
that respects planetary limits and ensures the 
availability of crucial resources for present and future 
generations. Making progress towards a paradigm that 
recognizes rights inherent in the ecosystems is 
fundamental for the protection of their long-term 
integrity and functionality, and it provides coherent and 
effective legal tools in relation to the triple planetary 
crisis to prevent existential harm before the latter 
becomes irreversible. integrity and functionality, and it 
provides coherent and effective legal tools in relation 
to the triple planetary crisis to prevent existential harm 
before the latter becomes irreversible. 

280. This recognition allows us to transcend inherited 
legal concepts that conceived Nature exclusively as an 
object of ownership or an exploitable resource. 
Recognition of Nature as a subject of rights also 
emphasizes its structural role in the vital balance of the 
conditions that make this planet inhabitable. This 
approach reinforces a paradigm focused on the 
protection of the ecological conditions that are 
essential for life and empowers local communities and 
Indigenous peoples, who have historically been the 
guardians of the ecosystems and possess deep-
rooted traditional knowledge of their functioning.519 

 281. The Court also emphasizes that this approach is 
fully compatible with the general obligation to adopt 
domestic legislative provisions (Article 2 common to 
the American Convention and the Protocol of San 
Salvador), as well as the principle of progressivity that 
governs the realization of the economic, social, cultural 
and environmental rights (Article 26 of the Convention 
and Article 2 of the Protocol of San Salvador). Indeed, 
the protection of Nature, as a collective subject of 
general interest, provides an appropriate framework 

 
519 This understanding is fully coherent with the solid 
protection that inter-American case law has granted to the 
special relationship that unites indigenous and tribal 
peoples with their territories. Respect and guarantee of 
their rights not only protects the individual members of 
these communities today, but also the collective entity they 
represent, their future generations, and the natural 
surroundings with which they have a spiritual, cultural and 
subsistence relationship. See, inter alia, Case of the Yakye 
Axa Indigenous Community v. Paraguay. Merits, 
reparations and costs. Judgment of June 17, 2005. Series 
C No. 125, para. 135 and Case of the U’wa Indigenous 
People and its members v. Colombia, supra, para. 123.  
520 Cf. Case of Kawas Fernández v. Honduras. Merits, 
reparations and costs. Judgment of April 3, 2009. Series C 
No. 196. para. 148, and Advisory Opinion OC-23/17, supra, 
para. 47. 

for States – and other relevant stakeholders – to 
advance towards building a global legal system for 
sustainable development. Such a system is essential 
to preserve the conditions that support life on our 
planet and to guarantee a decent and healthy 
environment, essential for the realization of human 
rights.520 This understanding is coherent with a 
harmonious interpretation of the pro natura and pro 
persona principles.  

282. The Court recalls that, pursuant to Article 29 of 
the American Convention, the interpretation of the 
rights protected by the Inter-American system must be 
guided by an evolutive perspective in keeping with the 
progressive development of international human rights 
law.521 Thus, recognition of Nature as a subject of 
rights does not introduce content that is alien to the 
Inter-American corpus iuris but rather represents a 
contemporary expression of the principle of the 
interdependence between human rights and the 
environment. This interpretation is also aligned with 
advances in international environmental law which has 
established structural principles such as inter-
generational equity, the precautionary principle, and 
the duty of prevention, all aimed at preserving the 
integrity of the ecosystems in the face of current and 
future threats. 

 283. Based on this understanding, the Court 
underscores that States must not only refrain from 
acting in a way that causes significant environmental 
damage, but have the positive obligation to adopt 
measures to guarantee the protection, restoration and 
regeneration of ecosystems (infra paras. 364-367 and 
559). These measures must be compatible with the 
best available science and recognize the value of 
traditional, local and indigenous knowledge. 
Additionally, they must be guided by the principle of 

521 Article 29 of the American Convention stipulates that: 
“No provision of this Convention shall be interpreted as: a. 
permitting any State Party, group, or person to suppress 
the enjoyment or exercise of the rights and freedoms 
recognized in this Convention or to restrict them to a 
greater extent than is provided for herein; b. restricting the 
enjoyment or exercise of any right or freedom recognized 
by virtue of the laws of any State Party or by virtue of 
another convention to which one of the said states is a 
party; c. precluding other rights or guarantees that are 
inherent in the human personality or derived from 
representative democracy as a form of government; or d. 
excluding or limiting the effect that the American 
Declaration of the Rights and Duties of Man and other 
international acts of the same nature may have.” 
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non retrogressivity and ensure the full exercise of 
procedural rights (supra para. 240 and infra paras. 
468, 478 and 480). 

 284. The Court stresses the efforts made at the 
international level to promote an integrative 
perspective into the protection of Nature. In this 
regard, the 1982 World Charter for Nature states that 
“[m]ankind is a part of nature and life depends on the 
uninterrupted functioning of natural systems which 
ensure the supply of energy and nutrients,”and that 
“[e]very form of life is unique, warranting respect 
regardless of its worth to man, and, to accord other 
organisms such recognition, man must be guided by a 
moral code of action.” This instrument also indicates 
that “Nature shall be respected and its essential 
processes shall not be impaired.” Meanwhile, the 
Preamble to the Convention on Biological Diversity 
recognizes “the intrinsic value of biological diversity 
and of the ecological, genetic, social, economic, 
scientific, educational, cultural, recreational and 
aesthetic values of biological diversity and its 
components.” For the implementation of this 
convention, the Kunming-Montreal Global Biodiversity 
Framework establishes that “[b]oth nature and nature’s 
contributions to people are vital for human existence 
and good quality of life […].” The Court also underlines 
that one of the purposes of the Agreement on the 
Conservation and Sustainable Use of Marine 
Biological Diversity of Areas beyond National 
Jurisdiction is “to act as stewards of the ocean in areas 
beyond national jurisdiction on behalf of present and 
future generations by […] conserving the inherent 
value of biological diversity.” 

 
522 See, for example, Constitutional Court of Colombia, 
Judgment T-622-16 of November 10, 2016, paras. 9.27 to 
9.31; Supreme Court of Justice of Colombia, Judgment 
STC 4360-2018 of April 5, 2018, p. 45; Judgment STC 
3872-2020 of June 18, 2020, p. 37; Superior Court of 
Justice of Brazil, Special Appeal No 1.797.175 - SP of 
March 21, 2019, pp. 9 to 21; Constitutional Court of 
Ecuador, Judgment No. 22-18 IN/21 of September 8, 2021, 
operative paragraph 1; Judgment No. 1149-19-JP/21 of 
November 20, 2021, para. 347; Judgment No. 2167-21-
EP/22 of January 19, 2022, operative paragraph 4, and 
Third Constitutional Chamber of the Supreme Court of 
Justice of Lima, Resolution No. 11 of June 28, 2024, pp. 18 
a 20, inter alia. 
523 See, inter alia. Erfurt District Court, Germany, Case 8 O 
1373/21, decision of August 2, 2024, paras. 31 and ff., 
available at: https://ecojurisprudence.org/wp-
content/uploads/2024/10/Germany District-Court-ruling.pdf; 
Madras High Court, India, decision of April 19, 2022, para. 
23. https://ecojurisprudence.org/wp-
content/uploads/2022/06/Madras-High-Court-Ruling-Rights-
of Nature.pdf; High Court of Punjab and Haryana at 

 285. The Court takes note that the United Nations 
General Assembly has adopted fifteen resolutions and 
twelve reports that reflect the increasing recognition of 
the case law on the Earth and the rights of Nature at 
the global level. Additionally, the Pact for the Future, 
adopted by Member States of the United Nations in 
2024, declares “the urgent need for a fundamental shift 
in our approach in order to achieve a world in which 
humanity lives in harmony with nature.”  

286. Finally, the Court notes a growing tendency in 
legislation and case law to recognize Nature as a 
subject of rights. This tendency is reflected in judicial 
decisions at the regional522and global523 level, as well 
as in the domestic laws of several countries of the 
Americas, such as, Canada,524 Ecuador,525 some 

Chandigarh, India, decision March 2, 2020, p. 137. 
http://files.harmonywithnatureun.org/uploads/upload994.pdf
, and High Court of Uttarakhand At Naintal, India, Petition 
(PIL) No. 140 of 2015, decision of March 30, 2017, pp. 61 
to 63. https://ueppcb.uk.gov.in/upload/contents/File-77.pdf 
524 See, Municipalité régionale de comté de Minganie, 
Résolution no. 025-21 reconnaissant la personnalité 
juridique de la rivière Magpie (Mutehekau-shipu), February 
16, 2021, Quebec, Canada. Available at: 
https://mrc.minganie.org/wp-
content/uploads/2021/02/résolution-025-21-
Reconnaissance de-la-personnalité-juridique-et-des-droits-
de-la-rivière-Magpie-Mutehekau-Shipu-1.pdf 
525 The Constitution of the Republic of Ecuador stipulates 
that “Nature or Pacha Mama, which reproduces and 
realizes life, has the right to have its existence and the 
conservation and regeneration of its vital cycles, structure, 
functions and evolutive processes respected integrally. 
Every person, community, people or nationality may require 
the public authorities to comply with the rights of Nature.” 
Cf. Constitution of the Republic of Ecuador, 2008, article 
71. 
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subnational entities in the United States of America,526 
Bolivia,527 Brazil528Mexico,529 Panama530and Peru.531 

*** 

For the reasons outlined above *** THE COURT 
DECIDES *** by four votes to three that,  

7. Recognition of Nature and its components as 
subjects of rights constitutes a normative 
development that permits reinforcing the protection of 
the long-term integrity and functionality of the 
ecosystems, providing effective legal tools to confront 
the triple planetary crisis, and facilitating the 
prevention of existential damage before it becomes 
irreversible. This concept represents a contemporary 

 
526 In the United States of America, recognition of Nature as 
a subject of rights has been developed under local 
regulations. There are declarations recognizing this right in 
the localities of: Nederland (2021); the territory of the Nez 
Perce tribe, the territory of the Menominee tribe and 
Orange County (2020); the territory of the Yurok tribe and 
Santa Mónica (2019); Crestone (2018); Grant Township, 
Mendocino County and San Francisco (2014); Mora County 
(2013); Broadview Heights and Yellow Springs (2012); 
Baldwin, Forest Hills, Mountain Lake Park, State College, 
Wales and West Homestead (2011); Licking, Packer and 
Pittsburgh (2010); Newfield (2009); Halifax, Mahanoy and 
Nottingham (2008), and Tamqua (2006), inter alia. Cf. 
United Nations, “Harmony with Nature,” available at 
http://harmonywithnatureun.org/rightsOfNature/. 
527 The Preamble to the Constitution of the Plurinational 
State of Bolivia stipulates that “[i]n ancient times, rivers 
displaced, lakes were formed. Our Amazon, our Chaco, our 
highlands and our plains and valleys were covered with 
grasses and flowers. We peopled this sacred Mother Earth 
with different faces, and since then we have always 
understood the plurality that exists in all things and our 
diversity as human beings and cultures.” Also, article 33 of 
the Constitution establishes that “people have the right to a 
healthy, protected and balanced environment. The exercise 
of this right should permit individuals and collectivities of 
present and future generations, and other living beings, to 
evolve normally and permanently.” Cf. Constitution of the 
Plurinational State of Bolivia, Preamble and article 33. 
528 See, Law adopted by the municipality of Goiás 
recognizing the River Vermelho as a subject with rights 
(2024); Law of the municipality of Linhares recognizing the 
Sea Waves of the Doce River Mouth as entities entitled to 
rights (2024); Law of the municipality of Piauí recognizing 
the rights of Nature (2024); law of the municipality of Santo 
Antônio Do Itambé recognizing the rights of Nature of Serra 
do Itambé together with its rivers and the Itambé Mountain 
Peak (2024); Law adopted by the municipality of Guajará 
Mirim recognizing the River Laje as a subject of rights 
(2023); Law adopted by the municipality of Cáceres 
recognizing Nature as a subject of rights (2023), inter alia. 
Cf. United Nations, “Harmony with Nature,” available at: 
http://harmonywithnatureun.org/rightsOfNature/. 
529 See, article 13 of the Constitution of Mexico City 
establishes that: “[e]veryone has the right to a healthy 

expression of the principle of the interdependence 
between human rights and the environment, and 
reflects a growing tendency at the international level 
aimed at strengthening the protection of ecological 
systems in the face of present and future threats, in 
accordance with paragraphs 279 to 286. 

*** 
 

environment for their development and well-being. […] 3. 
To comply with this provision, a secondary law shall be 
issued in order to recognize and regulate the broadest 
possible protection for the rights of Nature composed of all 
the ecosystems and species as a collective entity”; article 2 
of the Constitution of the Free and Sovereign State of 
Colima establishes that: “[e]very person has the right: [...] 
IX. To live in an environment that is healthy and safe for 
development and well-being; (a) Nature, composed of all its 
ecosystems and species as a collective entity subject to 
rights, must be respected in relation to its existence, and 
restoration and the regeneration of its natural cycles, as 
well as the conservation of its structure and ecological 
functions, as established by law”; article 5 of the 
Constitution of the Free and Sovereign State of Mexico 
establishes that: “[i]n the state of Mexico, Nature and 
biodiversity, endemic and native species are subjects of 
rights that are granted, protected and promoted by the 
constitution and the laws of the state”; Article 12 of the 
Constitution of the Free and Sovereign State of Oaxaca 
establishes that: “Nature, the environment and its 
biodiversity are subjects of rights and have the right that 
their existence, conservation and regeneration of their vital 
cycles, structure, functions and evolutive process are 
respected integrally. The state guarantees the rights of 
Nature, to be respected, preserved, protected and restored 
integrally. It is considered the ethical duty of every person 
to respect Nature,” and article 2 of the Constitution of the 
Free and Sovereign State of Guerrero establishes: “[i]n the 
state of Guerrero, dignity is the basis for both individual and 
collective human rights. […] The precautionary principle 
shall be the basis for economic development and the state 
must guarantee and protect the rights of Nature in the 
respective legislation.” 
530 Cf. Law recognizing the rights of Nature and the 
obligations of the State in relation to those rights in 
Panama, Law No. 287 of February 24, 2022. 
531 Cf. Municipal order of the province of Melgar recognizing 
the River Llallimayo as a subject of rights, of September 23, 
2019; municipal order of the district municipality of Orurillo 
in the province of Melgar recognizing water as a subject of 
rights, of December 26, 2021, and order of the regional 
council of Puno recognizing Lake Titicaca as a subject of 
rights, of April 24, 2025. 


